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1 A bill to be entitled

2 An act relating to property and casualty insurance;

3 providing a short title; amending s. 215.555, F.S.;

4 revising a definition; authorizing the State Board of

5 Administration to make available to certain insurers a

6 contract to cede certain portions of surplus to the

7 Florida Hurricane Catastrophe Fund; providing contract

8 criteria and requirements; revising certain reimbursement

9 contract criteria; revising certain reimbursement premium

10 requirements; deleting a revenue bond issuance prohibition

11 and validation requirement; revising certain revenue bond

12 emergency assessment requirements; creating s. 215.558,

13 F.S.; creating the Florida Hurricane Damage Prevention

14 Endowment; providing a purpose and legislative intent;

15 providing definitions; providing requirements and

16 authority for investment of endowment assets by the State

17 Board of Administration; requiring a report to the

18 Legislature; providing for payment of the board's

19 investment services' costs and fees from the endowment;

20 providing requirements of the Department of Financial

21 Services in providing financial incentives for residential

22 hurricane damage prevention activities; providing for an

23 interest-free loan program; providing program criteria and

24 requirements; creating an advisory council for certain

25 purposes; providing for appointment of members; requiring

26 members to serve without compensation; providing for per

27 diem and travel expenses; creating s. 215.5586, F.S.;

HB 7225, Engrossed 1 2006

CODING: Words stricken are deletions; words underlined are additions.

hb7225-03-e1

Page 2 of 179

F L O R I D A H O U S E O F R E P R E S E N T A T I V E S

28 establishing the Florida Comprehensive Hurricane Damage

29 Mitigation Program within the Department of Financial

30 Services; providing qualifications for the program

31 administrator; providing program components and

32 requirements; providing for wind certification and

33 hurricane mitigation inspections; providing inspection

34 requirements; providing inspector eligibility

35 requirements; providing for grants; providing grant

36 requirements; providing for loans; providing public

37 education and consumer awareness requirements; creating

38 the Manufactured Housing and Mobile Home Hurricane

39 Mitigation Program for certain purposes; requiring the

40 Department of Financial Services to develop the program in

41 consultation with certain entities; specifying

42 requirements of the program; specifying the program as a

43 matching grant program for improvement of mobile homes and

44 manufactured homes; providing for distribution of the

45 grants to the Department of Financial Services for certain

46 purposes; requiring Citizens Property Insurance

47 Corporation to grant certain insurance discounts, credits,

48 rate differentials, or deductible reductions for property

49 insurance premiums for certain manufactured home or mobile

50 home owners; specifying criteria for such premiums;

51 requiring a program report each year to the Governor and

52 Legislature; providing report requirements; creating an

53 advisory council; providing for appointment of members;

54 specifying service without compensation; providing for per
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55 diem and travel expense reimbursements; requiring the

56 department to obtain supplemental federal grants or funds

57 for the program; requiring the department to adopt rules;

58 creating s. 252.63, F.S.; providing purpose and intent;

59 providing powers of the Commissioner of Insurance

60 Regulation during a state of emergency; providing a

61 purpose and intent; authorizing the commissioner to issue

62 certain orders in a state of emergency; providing for

63 effect and duration of such orders; providing for

64 legislative termination of such orders; requiring the

65 commissioner to publish such orders and an explanatory

66 statement; amending s. 626.918, F.S.; authorizing certain

67 letters of credit to fund an insurer's required

68 policyholder protection trust fund; providing a

69 definition; amending s. 627.062, F.S.; specifying certain

70 rate filings as not subject to office determination as

71 excessive or unfairly discriminatory; providing

72 limitations; providing a definition; prohibiting certain

73 rate filings under certain circumstances; preserving the

74 office's authority to disapprove certain rate filings

75 under certain circumstances; providing procedures for

76 insurers submitting certain rate filings; revising

77 provisions providing for recoupment of certain reinsurance

78 costs; specifying nonapplication to certain types of

79 insurance; specifying approval of certain rate filings

80 under certain circumstances; providing an exception;

81 requiring the office to provide annual reports on the
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82 impact of certain rate regulations; specifying report

83 requirements; amending s. 627.0628, F.S.; prohibiting

84 certain office or consumer advocate questions of certain

85 models reviewed by the commission; amending s. 627.0645,

86 F.S.; authorizing the office to exempt certain companies

87 from certain rate filing and rate certification

88 requirements; amending s. 627.06281, F.S.; prohibiting the

89 office from using certain hurricane loss projection models

90 under certain circumstances; amending s. 627.351, F.S.,

91 relating to the Citizens Property Insurance Corporation;

92 providing additional legislative intent; specifying

93 application to homestead property; providing that certain

94 responsibilities of the Office of Insurance Regulation

95 with respect to the plan of operation of Citizens Property

96 Insurance Corporation be assumed by the Financial Services

97 Commission; specifying the existing three separate

98 accounts of the corporation as providing coverage only for

99 homestead property; providing a definition; providing for

100 an additional separate account for nonhomestead property;

101 requiring separate maintenance of revenues, assets,

102 liabilities, losses, and expenses attributable to the

103 nonhomestead account; providing authority and requirements

104 for coverage rates for nonhomestead properties; providing

105 for office review of such rates or rating plans for being

106 inadequate or unfairly discriminatory; authorizing the

107 office to order discontinuance of certain policies under

108 certain circumstances; requiring insurers to maintain
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109 certain records; providing for reducing regular

110 assessments by the Citizen policyholder surcharge under

111 certain circumstances; providing for deficit assessments

112 against nonhomestead account policyholders under certain

113 circumstances; authorizing the board of governors of the

114 corporation to make loans from the homestead accounts to

115 the nonhomestead account under certain circumstances;

116 specifying ineligibility of certain nonhomestead account

117 policyholders for certain coverage under certain

118 circumstances; revising the requirements of the plan of

119 operation of the corporation; requiring additional

120 procedures for determining eligibility of a risk for

121 coverage; prescribing a 10-day waiting period for

122 applications for coverage for a new policy; authorizing

123 exceptions; providing for determination of regular

124 assessments to which the Citizen policyholder surcharge

125 applies; providing for optional payment plans; specifying

126 a minimum requirement for a hurricane deductible for

127 certain property; specifying contents of required

128 statements in applications for nonhomestead and homestead

129 account coverage; requiring prospective senior management

130 employees of the corporation to successfully pass a

131 background check; requiring employees of the corporation

132 to sign annually a statement that they have no conflict of

133 interest; providing that senior managers and members of

134 the board of governors are subject to the code of ethics

135 and must file financial disclosure; prohibiting employees
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136 and members of the board of governors from accepting gifts

137 or expenditures from a persons or entity, or employee

138 thereof, which has or is under consideration for a

139 contract with the corporation; providing penalties;

140 providing a limitation on senior managers' representation

141 of persons before the corporation after retirement or

142 termination of employment and on employment with an

143 insurer that has received a take-out bonus; prescribing

144 guidelines for purchases of goods and services; providing

145 guidelines on use of outside counsel; prohibiting the

146 corporation from retaining a lobbyist; authorizing full147

time employees to register and engage in lobbying;

148 creating the Office of Internal Auditor and prescribing

149 its duties; providing record-retention requirements;

150 requiring establishment of a unit or division to

151 investigate claims involving possible fraud against the

152 corporation and another to receive and respond to consumer

153 complaints; requiring a periodic comprehensive market

154 conduct examination of the corporation; requiring periodic

155 operational audits of the corporation by the Auditor

156 General; prescribing elements to be included in such

157 audits; requiring the corporation to limit coverage on

158 certain mobile homes or manufactured homes; providing

159 additional legislative intent relating to rate adequacy in

160 the residual market; revising provisions relating to a

161 pilot program in Monroe County; providing program

162 requirements of the office; deleting provisions relating
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163 to a rate methodology panel appointed by the corporation;

164 providing requirements and limitations for a corporation

165 adopted bonus payment program; specifying absence of

166 liability of producing agents of record of the corporation

167 and employees for a take-out insurer's insolvency;

168 deleting provisions for immunity for certain persons and

169 entities; providing a criterion for calculating reduction

170 or increase in probable maximum loss; providing bankruptcy

171 petition limitations; delaying application of certain

172 high-risk area boundary reduction provisions; providing

173 for application of provisions relating to homestead and

174 nonhomestead accounts to certain policies; requiring

175 certain corporation employees to comply with certain

176 ethics code requirements; requiring corporation employees

177 to notify the Division of Insurance Fraud of probable

178 commissions of fraud by corporation employees; requiring

179 the corporation to report on the feasibility of requiring

180 authorized insurers to issue and service specified

181 policies of the corporation; specifying report

182 requirements; providing immunity to producing agents and

183 employees for specified actions taken relating to removal

184 of policies from the corporation; providing a limitation;

185 providing legislative intent; creating a High Risk

186 Eligibility Panel; providing for appointment of panel

187 members and member's terms; providing for administration

188 of the panel by the corporation; prohibiting compensation

189 and per diem and travel expenses; providing an exception;
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190 requiring the panel to report annually to the Legislature

191 on the certain areas that should be included in the

192 Citizens Property Insurance Corporation high risk account;

193 specifying factors to be considered by the panel;

194 providing duties of the office; authorizing the office to

195 conduct public hearings; requiring the panel to conduct an

196 analysis of property eligible for the high-risk account in

197 specified areas; requiring the panel to submit a report to

198 the office and corporation; providing requirements of the

199 report; amending s. 627.3517, F.S.; providing that an

200 insurance risk apportionment plan policyholder's right to

201 retain his or her current agent does not apply during the

202 first 10 days after a new application for coverage has

203 been submitted to Citizens Property Insurance Corporation;

204 creating s. 627.3519, F.S.; requiring the Financial

205 Services Commission to report annually to the Legislature

206 on probable maximum losses, financing options, and

207 assessment potentials of the Florida Hurricane Catastrophe

208 Fund and Citizens Property Insurance Corporation; amending

209 s. 627.4035, F.S.; providing for a waiver of a written

210 authorization requirement to pay claims by debit card or

211 other electronic transfer; amending s. 627.701, F.S.;

212 providing additional authorization and requirements for

213 hurricane deductibles for renewal periods; authorizing

214 insurers to provide insureds with certain deductible

215 selection options after hurricane mitigation measures are

216 taken; providing a notice requirement; amending s.
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217 627.7011, F.S.; limiting certain law and ordinance

218 coverage; deleting application to personal property;

219 requiring insurers to issue separate checks for certain

220 expenses and requiring certain checks to be issued

221 directly to a policyholder; creating s. 627.7019, F.S.;

222 requiring the Financial Services Commission to adopt rules

223 imposing standardized requirements applicable to insurers

224 after certain natural events; providing criteria;

225 providing requirements of the Office of Insurance

226 Regulation; prohibiting certain conflicting emergency

227 rules; amending s. 627.727, F.S.; correcting a cross228

reference; amending s. 631.181, F.S.; providing an

229 exception to certain requirements for a signed statement

230 for certain claims; providing requirements; amending s.

231 631.54, F.S.; defining the term "homeowner's insurance";

232 amending s. 631.55, F.S.; correcting a cross-reference;

233 amending s. 631.57, F.S.; revising requirements and

234 limitations for obligations of the Florida Insurance

235 Guaranty Association for covered claims; authorizing the

236 association to contract with counties, municipalities, and

237 legal entities to issue revenue bonds for certain

238 purposes; authorizing the Office of Insurance Regulation

239 to levy assessments and emergency assessments on insurers

240 under certain circumstances for certain bond repayment

241 purposes; providing requirements for and limitations on

242 such assessments; providing for payment, collection, and

243 distribution of such assessments; requiring insurers to
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244 include an analysis of revenues from such assessments in a

245 required report; providing rate filing requirements for

246 insurers relating to such assessments; providing for

247 continuing annual assessments under certain circumstances;

248 specifying emergency assessments as not premium and not

249 subject to certain taxes, fees, or commissions; specifying

250 insurer liability for emergency assessments; providing an

251 exception; creating s. 631.695, F.S.; providing

252 legislative findings and purposes; providing for issuance

253 of revenue bonds through counties and municipalities to

254 fund assistance programs for paying covered claims for

255 hurricane damage; providing procedures, requirements, and

256 limitations for counties, municipalities, and the Florida

257 Insurance Guaranty Association, Inc., relating to issuance

258 and validation of such bonds; prohibiting pledging the

259 funds, credit, property, and taxing power of the state,

260 counties, and municipalities for payment of bonds;

261 specifying authorized uses of bond proceeds; limiting the

262 term of bonds; specifying a state covenant to protect

263 bondholders from adverse actions relating to such bonds;

264 specifying exemptions for bonds, notes, and other

265 obligations of counties and municipalities from certain

266 taxes or assessments on property and revenues; authorizing

267 counties and municipalities to create a legal entity to

268 exercise certain powers; requiring the association to

269 issue an annual report on the status of certain uses of

270 bond proceeds; providing report requirements; requiring
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271 the association to provide a copy of the report to the

272 Legislature and Chief Financial Officer; prohibiting

273 repeal of certain provisions relating to certain bonds

274 under certain circumstances; amending s. 817.234, F.S.;

275 providing an additional circumstance that constitutes

276 committing insurance fraud; requiring the Office of

277 Insurance Regulation to submit reports to the Legislature

278 relating to the insurability of certain attached or free

279 standing structures ; providing report requirements;

280 providing duties of the office; providing appropriations;

281 specifying uses and purposes of appropriations; requiring

282 insurers who recoup assessments to notify policyholders of

283 the amount by which the surcharge has been reduced;

284 providing penalties for a violation; providing effective

285 dates.

286

287 Be It Enacted by the Legislature of the State of Florida:

288

289 Section 1. This act may be cited as the "John F. Cosgrove

290 Memorial Act."

291 Section 2. Paragraph (d) of subsection (2), paragraphs

292 (b), (c), and (d) of subsection (4), paragraph (b) of subsection

293 (5), and paragraphs (a) and (b) of subsection (6) of section

294 215.555, Florida Statutes, are amended, and paragraph (e) is

295 added to subsection (5) of that section, to read:

296 215.555 Florida Hurricane Catastrophe Fund.--

297 (2) DEFINITIONS.--As used in this section:
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298 (d) "Losses" means direct incurred losses under covered

299 policies, which shall include losses for additional living

300 expenses not to exceed 40 percent of the insured value of a

301 residential structure or its contents and shall exclude loss

302 adjustment expenses. "Losses" does not include losses for fair

303 rental value, loss of rent or rental income use, or business

304 interruption losses.

305 (4) REIMBURSEMENT CONTRACTS.--

306 (b)1. The contract shall contain a promise by the board to

307 reimburse the insurer for 45 percent, 75 percent, or 90 percent

308 of its losses from each covered event in excess of the insurer's

309 retention, plus 5 percent of the reimbursed losses to cover loss

310 adjustment expenses.

311 2. The insurer must elect one of the percentage coverage

312 levels specified in this paragraph and may, upon renewal of a

313 reimbursement contract, elect a lower percentage coverage level

314 if no revenue bonds issued under subsection (6) after a covered

315 event are outstanding, or elect a higher percentage coverage

316 level, regardless of whether or not revenue bonds are

317 outstanding. All members of an insurer group must elect the same

318 percentage coverage level. Any joint underwriting association,

319 risk apportionment plan, or other entity created under s.

320 627.351 must elect the 90-percent coverage level.

321 3. The contract shall provide that reimbursement amounts

322 shall not be reduced by reinsurance paid or payable to the

323 insurer from other sources.
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324 4. Notwithstanding any other provision contained in this

325 section, the board shall make available to insurers qualifying

326 as limited apportionment companies under s. 627.351(6)(c)14. a

327 contract which cedes to the fund, after retention, an amount of

328 up to $10 million. The rate to be charged for this coverage

329 shall be 50 percent rate-on-line which includes one prepaid

330 reinstatement. The minimum retention level that a carrier must

331 retain is 30 percent of surplus as of June 1, 2006. This

332 coverage shall be in addition to all other coverage which may be

333 provided under this section. This provision shall expire May 31,

334 2007.

335 5. Notwithstanding any other provisions contained in this

336 section, the board shall make available for the contract year

337 beginning June 1, 2006, and the contract year beginning June 1,

338 2007, additional contracts to insurers, other than entities

339 created pursuant to s. 627.351, which cede to the fund an amount

340 of additional first-event liability up to $2.5 billion. This

341 additional capacity shall be provided by the fund provided that:

342 a. The layer of excess reinsurance provides coverage below

343 the attachment point of the fund;

344 b. At least 20 percent of the excess layer for each

345 participating insurer utilizing this additional capacity is

346 placed with independent reinsurers not related to the cedent;

347 c. The fund provides coverage at the same terms and

348 conditions as the independent reinsurers, not related to the

349 cedent; and
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350 d. The fund receives 100 percent of the gross reinsurance

351 premium for its participation without deduction for reinsurance

352 brokerage.

353

354 The fund may provide additional coverage for a second event on

355 the same terms and conditions as provided by the independent

356 reinsurers not related to the cedent. This coverage shall be in

357 addition to all other coverage which may be provided under this

358 section. This subparagraph shall expire May 31, 2008.

359 (c)1. The contract shall also provide that the obligation

360 of the board with respect to all contracts covering a particular

361 contract year shall not exceed the actual claims-paying capacity

362 of the fund up to a limit of $15 billion for that contract year

363 adjusted based upon the reported exposure from the prior

364 contract year to reflect the percentage growth in exposure to

365 the fund for covered policies since 2003, provided the dollar

366 growth in the limit may not increase in any year by an amount

367 greater than the dollar growth of the cash balance of the fund

368 as of December 31 as defined by rule which occurred over the

369 prior calendar year.

370 2. In May before the start of the upcoming contract year

371 and in October during the contract year, the board shall publish

372 in the Florida Administrative Weekly a statement of the fund's

373 estimated borrowing capacity and the projected balance of the

374 fund as of December 31. After the end of each calendar year, the

375 board shall notify insurers of the estimated borrowing capacity

376 and the balance of the fund as of December 31 to provide
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377 insurers with data necessary to assist them in determining their

378 retention and projected payout from the fund for loss

379 reimbursement purposes. In conjunction with the development of

380 the premium formula, as provided for in subsection (5), the

381 board shall publish factors or multiples that assist insurers in

382 determining their retention and projected payout for the next

383 contract year. For all regulatory and reinsurance purposes, an

384 insurer may calculate its projected payout from the fund as its

385 share of the total fund premium for the current contract year

386 multiplied by the sum of the projected balance of the fund as of

387 December 31 and the estimated borrowing capacity for that

388 contract year as reported under this subparagraph.

389 (d)1. For purposes of determining potential liability and

390 to aid in the sound administration of the fund, the contract

391 shall require each insurer to report such insurer's losses from

392 each covered event on an interim basis, as directed by the

393 board. The contract shall require the insurer to report to the

394 board no later than December 31 of each year, and quarterly

395 thereafter, its reimbursable losses from covered events for the

396 year. The contract shall require the board to determine and pay,

397 as soon as practicable after receiving these reports of

398 reimbursable losses, the initial amount of reimbursement due and

399 adjustments to this amount based on later loss information. The

400 adjustments to reimbursement amounts shall require the board to

401 pay, or the insurer to return, amounts reflecting the most

402 recent calculation of losses.
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403 2. In determining reimbursements pursuant to this

404 subsection, the contract shall provide that the board shall:

405 a. First reimburse insurers writing covered policies,

406 which insurers are in full compliance with this section and have

407 petitioned the Office of Insurance Regulation and qualified as

408 limited apportionment companies under s. 627.351(2)(b)3. The

409 amount of such reimbursement shall be the lesser of $10 million

410 or an amount equal to 10 times the insurer's reimbursement

411 premium for the current year. The amount of reimbursement paid

412 under this sub-subparagraph may not exceed the full amount of

413 reimbursement promised in the reimbursement contract. This sub414

subparagraph does not apply with respect to any contract year in

415 which the year-end projected cash balance of the fund, exclusive

416 of any bonding capacity of the fund, exceeds $2 billion. Only

417 one member of any insurer group may receive reimbursement under

418 this sub-subparagraph.

419 a.b. Next Pay to each insurer such insurer's projected

420 payout, which is the amount of reimbursement it is owed, up to

421 an amount equal to the insurer's share of the actual premium

422 paid for that contract year, multiplied by the actual claims423

paying capacity available for that contract year; provided,

424 entities created pursuant to s. 627.351 shall be further

425 reimbursed in accordance with sub-subparagraph b. c.

426 b.c. Thereafter, establish the prorated reimbursement

427 level at the highest level for which any remaining fund balance

428 or bond proceeds are sufficient to reimburse entities created

429 pursuant to s. 627.351 based on reimbursable losses exceeding
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430 the amounts payable pursuant to sub-subparagraph a. b. for the

431 current contract year.

432 (5) REIMBURSEMENT PREMIUMS.--

433 (b) The State Board of Administration shall select an

434 independent consultant to develop a formula for determining the

435 actuarially indicated premium to be paid to the fund. The

436 formula shall specify, for each zip code or other limited

437 geographical area, the amount of premium to be paid by an

438 insurer for each $1,000 of insured value under covered policies

439 in that zip code or other area. In establishing premiums, the

440 board shall consider the coverage elected under paragraph (4)(b)

441 and any factors that tend to enhance the actuarial

442 sophistication of ratemaking for the fund, including

443 deductibles, type of construction, type of coverage provided,

444 relative concentration of risks, a factor providing for more

445 rapid cash buildup in the fund until the fund capacity for a

446 single hurricane season is fully funded, and other such factors

447 deemed by the board to be appropriate. The formula may provide

448 for a procedure to determine the premiums to be paid by new

449 insurers that begin writing covered policies after the beginning

450 of a contract year, taking into consideration when the insurer

451 starts writing covered policies, the potential exposure of the

452 insurer, the potential exposure of the fund, the administrative

453 costs to the insurer and to the fund, and any other factors

454 deemed appropriate by the board. The formula shall include a

455 factor of 25 percent of the fund's actuarially indicated premium

456 in order to provide for more rapid cash buildup in the fund. The
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457 formula must be approved by unanimous vote of the board. The

458 board may, at any time, revise the formula pursuant to the

459 procedure provided in this paragraph.

460 (e) For purposes of paragraph (c), if Citizens Property

461 Insurance Corporation assumes or otherwise provides coverage for

462 policies of insurers placed in liquidation under chapter 631

463 pursuant to s. 627.351(6)(m)5., Citizens Property Insurance

464 Corporation shall notify the board of its insured values with

465 respect to such policies within 60 days after such assumption or

466 other coverage transaction and the fund shall treat such

467 policies as having been in effect as of June 30 of that year.

468 For purposes of subsection (4), Citizens Property Insurance

469 Corporation may enter into a separate reimbursement contract

470 with respect to such policies and, if so, shall be treated by

471 the fund as a separate insurer with respect to such policies

472 until their first renewal effective date.

473 (6) REVENUE BONDS.--

474 (a) General provisions.--

475 1. Upon the occurrence of a hurricane and a determination

476 that the moneys in the fund are or will be insufficient to pay

477 reimbursement at the levels promised in the reimbursement

478 contracts, the board may take the necessary steps under

479 paragraph (c) or paragraph (d) for the issuance of revenue bonds

480 for the benefit of the fund. The proceeds of such revenue bonds

481 may be used to make reimbursement payments under reimbursement

482 contracts; to refinance or replace previously existing

483 borrowings or financial arrangements; to pay interest on bonds;
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484 to fund reserves for the bonds; to pay expenses incident to the

485 issuance or sale of any bond issued under this section,

486 including costs of validating, printing, and delivering the

487 bonds, costs of printing the official statement, costs of

488 publishing notices of sale of the bonds, and related

489 administrative expenses; or for such other purposes related to

490 the financial obligations of the fund as the board may

491 determine. The term of the bonds may not exceed 30 years. The

492 board may pledge or authorize the corporation to pledge all or a

493 portion of all revenues under subsection (5) and under paragraph

494 (b) to secure such revenue bonds and the board may execute such

495 agreements between the board and the issuer of any revenue bonds

496 and providers of other financing arrangements under paragraph

497 (7)(b) as the board deems necessary to evidence, secure,

498 preserve, and protect such pledge. If reimbursement premiums

499 received under subsection (5) or earnings on such premiums are

500 used to pay debt service on revenue bonds, such premiums and

501 earnings shall be used only after the use of the moneys derived

502 from assessments under paragraph (b). The funds, credit,

503 property, or taxing power of the state or political subdivisions

504 of the state shall not be pledged for the payment of such bonds.

505 The board may also enter into agreements under paragraph (c) or

506 paragraph (d) for the purpose of issuing revenue bonds in the

507 absence of a hurricane upon a determination that such action

508 would maximize the ability of the fund to meet future

509 obligations.
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510 2. The Legislature finds and declares that the issuance of

511 bonds under this subsection is for the public purpose of paying

512 the proceeds of the bonds to insurers, thereby enabling insurers

513 to pay the claims of policyholders to assure that policyholders

514 are able to pay the cost of construction, reconstruction,

515 repair, restoration, and other costs associated with damage to

516 property of policyholders of covered policies after the

517 occurrence of a hurricane. Revenue bonds may not be issued under

518 this subsection until validated under chapter 75. The validation

519 of at least the first obligations incurred pursuant to this

520 subsection shall be appealed to the Supreme Court, to be handled

521 on an expedited basis.

522 (b) Emergency assessments.--

523 1. If the board determines that the amount of revenue

524 produced under subsection (5) is insufficient to fund the

525 obligations, costs, and expenses of the fund and the

526 corporation, including repayment of revenue bonds and that

527 portion of the debt service coverage not met by reimbursement

528 premiums, the board shall direct the Office of Insurance

529 Regulation to levy, by order, an emergency assessment on direct

530 premiums for all property and casualty lines of business in this

531 state, including property and casualty business of surplus lines

532 insurers regulated under part VIII of chapter 626, but not

533 including any workers' compensation premiums or medical

534 malpractice premiums. As used in this subsection, the term

535 "property and casualty business" includes all lines of business

536 identified on Form 2, Exhibit of Premiums and Losses, in the
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537 annual statement required of authorized insurers by s. 624.424

538 and any rule adopted under this section, except for those lines

539 identified as accident and health insurance and except for

540 policies written under the National Flood Insurance Program. The

541 assessment shall be specified as a percentage of direct written

542 future premium collections and is subject to annual adjustments

543 by the board to reflect changes in premiums subject to

544 assessments collected under this subparagraph in order to meet

545 debt obligations. The same percentage shall apply to all

546 policies in lines of business subject to the assessment issued

547 or renewed during the 12-month period beginning on the effective

548 date of the assessment.

549 2. A premium is not subject to an annual assessment under

550 this paragraph in excess of 6 percent of premium with respect to

551 obligations arising out of losses attributable to any one

552 contract year, and a premium is not subject to an aggregate

553 annual assessment under this paragraph in excess of 10 percent

554 of premium. An annual assessment under this paragraph shall

555 continue for as long as until the revenue bonds issued with

556 respect to which the assessment was imposed are outstanding,

557 including any bonds the proceeds of which were used to refund

558 the revenue bonds, unless adequate provision has been made for

559 the payment of the bonds under the documents authorizing

560 issuance of the bonds.

561 3. Emergency assessments shall be collected from

562 policyholders. Emergency assessments shall be remitted by

563 insurers as a percentage of direct written premium for the
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564 preceding calendar quarter as specified in the order from With

565 respect to each insurer collecting premiums that are subject to

566 the assessment, the insurer shall collect the assessment at the

567 same time as it collects the premium payment for each policy and

568 shall remit the assessment collected to the fund or corporation

569 as provided in the order issued by the Office of Insurance

570 Regulation. The office shall verify the accurate and timely

571 collection and remittance of emergency assessments and shall

572 report the information to the board in a form and at a time

573 specified by the board. Each insurer collecting assessments

574 shall provide the information with respect to premiums and

575 collections as may be required by the office to enable the

576 office to monitor and verify compliance with this paragraph.

577 4. With respect to assessments of surplus lines premiums,

578 each surplus lines agent shall collect the assessment at the

579 same time as the agent collects the surplus lines tax required

580 by s. 626.932, and the surplus lines agent shall remit the

581 assessment to the Florida Surplus Lines Service Office created

582 by s. 626.921 at the same time as the agent remits the surplus

583 lines tax to the Florida Surplus Lines Service Office. The

584 emergency assessment on each insured procuring coverage and

585 filing under s. 626.938 shall be remitted by the insured to the

586 Florida Surplus Lines Service Office at the time the insured

587 pays the surplus lines tax to the Florida Surplus Lines Service

588 Office. The Florida Surplus Lines Service Office shall remit the

589 collected assessments to the fund or corporation as provided in

590 the order levied by the Office of Insurance Regulation. The
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591 Florida Surplus Lines Service Office shall verify the proper

592 application of such emergency assessments and shall assist the

593 board in ensuring the accurate and timely collection and

594 remittance of assessments as required by the board. The Florida

595 Surplus Lines Service Office shall annually calculate the

596 aggregate written premium on property and casualty business,

597 other than workers' compensation and medical malpractice,

598 procured through surplus lines agents and insureds procuring

599 coverage and filing under s. 626.938 and shall report the

600 information to the board in a form and at a time specified by

601 the board.

602 5. Any assessment authority not used for a particular

603 contract year may be used for a subsequent contract year. If,

604 for a subsequent contract year, the board determines that the

605 amount of revenue produced under subsection (5) is insufficient

606 to fund the obligations, costs, and expenses of the fund and the

607 corporation, including repayment of revenue bonds and that

608 portion of the debt service coverage not met by reimbursement

609 premiums, the board shall direct the Office of Insurance

610 Regulation to levy an emergency assessment up to an amount not

611 exceeding the amount of unused assessment authority from a

612 previous contract year or years, plus an additional 4 percent

613 provided that the assessments in the aggregate do not exceed the

614 limits specified in subparagraph 2.

615 6. The assessments otherwise payable to the corporation

616 under this paragraph shall be paid to the fund unless and until

617 the Office of Insurance Regulation and the Florida Surplus Lines
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618 Service Office have received from the corporation and the fund a

619 notice, which shall be conclusive and upon which they may rely

620 without further inquiry, that the corporation has issued bonds

621 and the fund has no agreements in effect with local governments

622 under paragraph (c). On or after the date of the notice and

623 until the date the corporation has no bonds outstanding, the

624 fund shall have no right, title, or interest in or to the

625 assessments, except as provided in the fund's agreement with the

626 corporation.

627 7. Emergency assessments are not premium and are not

628 subject to the premium tax, to the surplus lines tax, to any

629 fees, or to any commissions. An insurer is liable for all

630 assessments that it collects and must treat the failure of an

631 insured to pay an assessment as a failure to pay the premium. An

632 insurer is not liable for uncollectible assessments.

633 8. When an insurer is required to return an unearned

634 premium, it shall also return any collected assessment

635 attributable to the unearned premium. A credit adjustment to the

636 collected assessment may be made by the insurer with regard to

637 future remittances that are payable to the fund or corporation,

638 but the insurer is not entitled to a refund.

639 9. When a surplus lines insured or an insured who has

640 procured coverage and filed under s. 626.938 is entitled to the

641 return of an unearned premium, the Florida Surplus Lines Service

642 Office shall provide a credit or refund to the agent or such

643 insured for the collected assessment attributable to the
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644 unearned premium prior to remitting the emergency assessment

645 collected to the fund or corporation.

646 10. The exemption of medical malpractice insurance

647 premiums from emergency assessments under this paragraph is

648 repealed May 31, 2010 2007, and medical malpractice insurance

649 premiums shall be subject to emergency assessments attributable

650 to loss events occurring in the contract years commencing on

651 June 1, 2010 2007.

652 Section 3. Section 215.558, Florida Statutes, is created

653 to read:

654 215.558 Florida Hurricane Damage Prevention Endowment.--

655 (1) PURPOSE AND INTENT.--The purpose of this section is to

656 provide a continuing source of funding for financial incentives

657 to encourage residential property owners of this state to

658 retrofit their properties to make them less vulnerable to

659 hurricane damage, to help decrease the cost of residential

660 property and casualty insurance, and to provide matching funds

661 to local governments and nonprofit entities for projects that

662 will reduce hurricane damage to residential properties. It is

663 the intent of the Legislature that this section be construed

664 liberally to effectuate its purpose.

665 (2) DEFINITIONS.--As used in this section:

666 (a) "Board" means the State Board of Administration.

667 (b) "Corpus" means the money that has been appropriated to

668 the endowment by the 2006 Legislature, together with any amounts

669 subsequently appropriated to the endowment that are specifically

670 designated as contributions to the corpus and any grants, gifts,
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671 or donations to the endowment that are specifically designated

672 as contributions to the corpus.

673 (c) "Earnings" means any money in the endowment in excess

674 of the corpus, including any income generated by investments,

675 any increase in the market value of investments net of decreases

676 in market value, and any appropriations, grants, gifts, or

677 donations to the endowment not specifically designated as

678 contributions to the corpus.

679 (d) "Endowment" means the Florida Hurricane Damage

680 Prevention Endowment created by this section.

681 (e) "Program administrator" means the Department of

682 Financial Services.

683 (3) ADMINISTRATION.--

684 (a) The board shall invest endowment assets as provided in

685 this section.

686 (b) The board may invest and reinvest funds of the

687 endowment in accordance with s. 215.47 and consistent with board

688 policy.

689 (c) The investment objective shall be long-term

690 preservation of the value of the corpus and a specified regular

691 annual cash outflow for appropriation, as nonrecurring revenue,

692 for the purposes specified in subsection (4).

693 (d) In accordance with s. 215.44, the board shall report

694 on the financial status of the endowment in its annual

695 investment report to the Legislature.

696 (e) Costs and fees of the board for investment services

697 shall be deducted from the assets of the endowment.
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698 (4) FINANCIAL INCENTIVES FOR RESIDENTIAL HURRICANE DAMAGE

699 PREVENTION ACTIVITIES.--

700 (a) Not less than 80 percent of the net earnings of the

701 endowment shall be expended for financial incentives to

702 residential property owners as described in paragraph (b), and

703 no more than the remainder of the net earnings of the endowment

704 shall be expended for matching fund grants to local governments

705 and nonprofit entities for projects that will reduce hurricane

706 damage to residential properties as described in paragraph (c).

707 Any funds authorized for expenditure but not expended for these

708 purposes shall be returned to the endowment.

709 (b)1. The program administrator, by rule, shall establish

710 a request for a proposal process to annually solicit proposals

711 from lending institutions under which the lending institution

712 will provide interest-free loans to homestead property owners to

713 pay for inspections of homestead property to determine what

714 mitigation measures are needed and for improvements to existing

715 residential properties intended to reduce the homestead

716 property's vulnerability to hurricane damage, in exchange for

717 funding from the endowment.

718 2. In order to qualify for funding under this paragraph,

719 an interest-free loan program must include an inspection of

720 homestead property to determine what mitigation measures are

721 needed, a means for verifying that the improvements to be paid

722 for from loan proceeds have been demonstrated to reduce a

723 homestead property's vulnerability to hurricane damage, and a

724 means for verifying that the proceeds were actually spent on
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725 such improvements. The program must include a method for

726 awarding loans according to the following priorities:

727 a. The highest priority must be given to single-family

728 owner-occupied homestead dwellings, insured at $500,000 or less,

729 located in the areas designated as high-risk areas for purposes

730 of coverage by the Citizens Property Insurance Corporation.

731 b. The next highest priority must be given to single732

family owner-occupied homestead dwellings, insured at $500,000

733 or less, covered by the Citizens Property Insurance Corporation,

734 wherever located.

735 c. The next highest priority must be given to single736

family owner-occupied homestead dwellings, insured at $500,000

737 or less, that are more than 40 years old.

738 d. The next highest priority must be given to all other

739 single-family owner-occupied homestead dwellings insured at

740 $500,000 or less.

741 3. The program administrator shall evaluate proposals

742 based on the following factors:

743 a. The degree to which the proposal meets the requirements

744 of subparagraph 2.

745 b. The lending institution's plan for marketing the loans.

746 c. The anticipated number of loans to be granted relative

747 to the total amount of funding sought.

748 4. The program administrator shall annually solicit

749 proposals from local governments and nonprofit entities for

750 projects that will reduce hurricane damage to homestead

751 properties. The program administrator may provide up to 50
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752 percent of the funding for such projects. The projects may

753 include educational programs, repair services, property

754 inspections, and hurricane vulnerability analyses and such other

755 projects as the program administrator determines to be

756 consistent with the purposes of this section.

757 (5) ADVISORY COUNCIL.--There is created an advisory

758 council to provide advice and assistance to the program

759 administrator with regard to its administration of the

760 endowment. The advisory council shall consist of:

761 (a) A representative of lending institutions, selected by

762 the Financial Services Commission from a list of at least three

763 persons recommended by the Florida Bankers Association.

764 (b) A representative of residential property insurers,

765 selected by the Financial Services Commission from a list of at

766 least three persons recommended by the Florida Insurance

767 Council.

768 (c) A representative of home builders, selected by the

769 Financial Services Commission from a list of at least three

770 persons recommended by the Florida Home Builders Association.

771 (d) A faculty member of a state university selected by the

772 Financial Services Commission who is an expert in hurricane773

resistant construction methodologies and materials.

774 (e) Two members of the House of Representatives selected

775 by the Speaker of the House of Representatives.

776 (f) Two members of the Senate selected by the President of

777 the Senate.
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778 (g) The senior officer of the Florida Hurricane

779 Catastrophe Fund.

780 (h) The executive director of Citizens Property Insurance

781 Corporation.

782 (i) The director of the Division of Emergency Management

783 of the Department of Community Affairs.

784

785 Members appointed under paragraphs (a)-(d) shall serve at the

786 pleasure of the Financial Services Commission. Members appointed

787 under paragraphs (e) and (f) shall serve at the pleasure of the

788 appointing officer. All other members shall serve ex officio.

789 Members of the advisory council shall serve without compensation

790 but may receive reimbursement as provided in s. 112.061 for per

791 diem and travel expenses incurred in the performance of their

792 official duties.

793 Section 4. Section 215.5586, Florida Statutes, is created

794 to read:

795 215.5586 Florida Comprehensive Hurricane Damage Mitigation

796 Program.--There is established within the Department of

797 Financial Services the Florida Comprehensive Hurricane Damage

798 Mitigation Program. The program shall be administered by an

799 individual with prior executive experience in the private sector

800 in the areas of insurance, business, or construction. The

801 program shall develop and implement a comprehensive and

802 coordinated approach for hurricane damage mitigation that shall

803 include the following:
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804 (1) WIND CERTIFICATION AND HURRICANE MITIGATION

805 INSPECTIONS.--

806 (a) Free home-retrofit inspections of site-built,

807 residential property, including single-family, two-family,

808 three-family, or four-family residential units, shall be offered

809 to determine what mitigation measures are needed and what

810 improvements to existing residential properties are needed to

811 reduce the property's vulnerability to hurricane damage. The

812 Department of Financial Services shall establish a request for

813 proposals to solicit proposals from wind certification entities

814 to provide at no cost to homeowners wind certification and

815 hurricane mitigation inspections. The inspections provided to

816 homeowners, at a minimum, must include:

817 1. A home inspection and report that summarizes the

818 results and identifies corrective actions a homeowner may take

819 to mitigate hurricane damage.

820 2. A range of cost estimates regarding the mitigation

821 features.

822 3. Insurer-specific information regarding premium

823 discounts correlated to recommended mitigation features

824 identified by the inspection.

825 4. A hurricane resistance rating scale specifying the

826 home's current as well as projected wind resistance

827 capabilities.

828 (b) To qualify for selection by the department as a

829 provider of wind certification and hurricane mitigation

830 inspections, the entity shall, at a minimum:
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831 1. Use wind certification and hurricane mitigation

832 inspectors who:

833 a. Have prior experience in residential construction or

834 inspection and have received specialized training in hurricane

835 mitigation procedures.

836 b. Have undergone drug testing and background checks.

837 c. Have been certified, in a manner satisfactory to the

838 department, to conduct the inspections.

839 2. Provide a quality assurance program including a

840 reinspection component.

841 (2) GRANTS.--Financial grants shall be used to encourage

842 single-family, site-built, owner-occupied, residential property

843 owners to retrofit their properties to make them less vulnerable

844 to hurricane damage.

845 (a) To be eligible for a grant, a residential property

846 must:

847 1. Have been granted a homestead exemption under chapter

848 196.

849 2. Be a dwelling with an insured value of $500,000 or

850 less.

851 3. Have undergone an acceptable wind certification and

852 hurricane mitigation inspection.

853

854 A residential property which is part of a multi-family

855 residential unit may receive a grant only if all homeowners

856 participate and the total number of units does not exceed four.
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857 (b) All grants must be matched on a dollar-for-dollar

858 basis for a total of $10,000 for the mitigation project with the

859 state's contribution not to exceed $5,000.

860 (c) The program shall create a process in which mitigation

861 contractors agree to participate and seek reimbursement from the

862 state and homeowners select from a list of participating

863 contractors. All mitigation must be based upon the securing of

864 all required local permits and inspections. Mitigation projects

865 are subject to random reinspection of up to at least 10 percent

866 of all projects.

867 (d) Matching fund grants shall also be made available to

868 local governments and nonprofit entities for projects that will

869 reduce hurricane damage to single-family, site-built, owner870

occupied, residential property.

871 (3) LOANS.--Financial incentives shall be provided as

872 authorized by s. 215.558.

873 (4) EDUCATION AND CONSUMER AWARENESS.--Multimedia public

874 education, awareness, and advertising efforts designed to

875 specifically address mitigation techniques shall be employed, as

876 well as a component to support ongoing consumer resources and

877 referral services.

878 (5) MANUFACTURED HOUSING AND MOBILE HOME HURRICANE

879 MITIGATION PROGRAM.--The Manufactured Housing and Mobile Home

880 Hurricane Mitigation Program shall be also be implemented under

881 the Florida Comprehensive Hurricane Damage Mitigation Program.

882 (a) The program shall require the mitigation of damage to

883 homes for the areas of concern raised by the Department of
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884 Highway Safety and Motor Vehicles in the 2004-2005 Hurricane

885 Reports on the effects of the 2004 and 2005 hurricanes on

886 manufactured and mobile homes in this state. The mitigation

887 shall include, but not be limited to, problems associated with

888 weakened trusses, studs, and other structural components, site889

built additions, or tie-down systems and may also address any

890 other issues deemed appropriate by the Department of Financial

891 Services upon consultation with the Department of Community

892 Affairs, Tallahassee Community College, the Federation of

893 Manufactured Home Owners of Florida, Inc., the Florida

894 Manufactured Housing Association, and the Department of Highway

895 Safety and Motor Vehicles. The program may include an education

896 and outreach component to ensure that owners of manufactured and

897 mobile homes are aware of the benefits of participation.

898 (b) The program shall include the offering of a matching

899 grant to owners of manufactured and mobile homes. Homeowners

900 accepted for the program shall be eligible to qualify for a

901 $5,000 dollar-for-dollar matching grant in which the homeowner

902 may receive up to $2,500 in state moneys. The moneys

903 appropriated for this program shall be distributed directly to

904 the Department of Financial Services for the uses set forth

905 under this paragraph.

906 (c) Upon evidence of completion of the program, the

907 Citizens Property Insurance Corporation shall grant, on a pro

908 rata basis, actuarially reasonable discounts, credits, or other

909 rate differentials or appropriate reductions in deductibles for

910 the properties of owners of manufactured homes or mobile homes
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911 on which fixtures or construction techniques that have been

912 demonstrated to reduce the amount of loss in a windstorm have

913 been installed or implemented. The discount on the premium shall

914 be applied to subsequent renewal premium amounts. Premiums of

915 the Citizens Property Insurance Corporation shall reflect the

916 location of the home and the fact that the home has been

917 installed in compliance with building codes adopted after

918 Hurricane Andrew.

919 (d) On or before January 1 of each year, the Department of

920 Financial Services shall provide a report of activities under

921 this subsection to the Governor, the President of the Senate,

922 and the Speaker of the House of Representatives. The report

923 shall set forth the number of manufactured homes and mobile

924 homes that have taken advantage of the program, the types of

925 enhancements and improvements made to the manufactured homes or

926 mobile homes and attachments to such homes, and whether there

927 has been an increase of availability of insurance products to

928 owners of manufactured homes or mobile homes.

929 (6) ADVISORY COUNCIL.--There is created an advisory

930 council to provide advice and assistance to the program

931 administrator with regard to his or her administration of the

932 program. The advisory council shall consist of:

933 (a) A representative of lending institutions, selected by

934 the Financial Services Commission from a list of at least three

935 persons recommended by the Florida Bankers Association.

936 (b) A representative of residential property insurers,

937 selected by the Financial Services Commission from a list of at
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938 least three persons recommended by the Florida Insurance

939 Council.

940 (c) A representative of home builders, selected by the

941 Financial Services Commission from a list of at least three

942 persons recommended by the Florida Home Builders Association.

943 (d) A faculty member of a state university, selected by

944 the Financial Services Commission, who is an expert in

945 hurricane-resistant construction methodologies and materials.

946 (e) Two members of the House of Representatives, selected

947 by the Speaker of the House of Representatives.

948 (f) Two members of the Senate, selected by the President

949 of the Senate.

950 (g) The Chief Executive Officer of the Federal Alliance

951 for Safe Homes, Inc., or his or her designee.

952 (h) The senior officer of the Florida Hurricane

953 Catastrophe Fund.

954 (i) The executive director of Citizens Property Insurance

955 Corporation.

956 (j) The director of the Division of Emergency Management

957 of the Department of Community Affairs.

958

959 Members appointed under paragraphs (a)-(d) shall serve at the

960 pleasure of the Financial Services Commission. Members appointed

961 under paragraphs (e) and (f) shall serve at the pleasure of the

962 appointing officer. All other members shall serve voting ex

963 officio. Members of the advisory council shall serve without

964 compensation but may receive reimbursement as provided in s.
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965 112.061 for per diem and travel expenses incurred in the

966 performance of their official duties.

967 (7) FEDERAL FUNDING.—The department shall use its best

968 efforts to obtain grants or funds from the federal government to

969 supplement the financial resources of the program.

970 (8) RULES.--The Department of Financial Services shall

971 adopt rules pursuant to ss. 120.536(1) and 120.54 governing the

972 Florida Comprehensive Hurricane Damage Mitigation Program.

973 Section 5. Section 215.559, Florida Statutes, is amended

974 to read:

975 215.559 Hurricane Loss Mitigation Program.--

976 (1) There is created a Hurricane Loss Mitigation Program.

977 The Legislature shall annually appropriate $10 million of the

978 moneys authorized for appropriation under s. 215.555(7)(c) from

979 the Florida Hurricane Catastrophe Fund to the Department of

980 Community Affairs for the purposes set forth in this section.

981 (2)(a) Seven million dollars in funds provided in

982 subsection (1) shall be used for programs to improve the wind

983 resistance of residences and mobile homes, including loans,

984 subsidies, grants, demonstration projects, and direct

985 assistance; cooperative programs with local governments and the

986 Federal Government; and other efforts to prevent or reduce

987 losses or reduce the cost of rebuilding after a disaster.

988 (b) Three million dollars in funds provided in subsection

989 (1) shall be used to retrofit existing facilities used as public

990 hurricane shelters. The department must prioritize the use of

991 these funds for projects included in the September 1, 2000,
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992 version of the Shelter Retrofit Report prepared in accordance

993 with s. 252.385(3), and each annual report thereafter. The

994 department must give funding priority to projects in regional

995 planning council regions that have shelter deficits and to

996 projects that maximize use of state funds.

997 (3) By the 2006-2007 fiscal year, the Department of

998 Community Affairs shall develop a low-interest loan program for

999 homeowners and mobile home owners to retrofit their homes with

1000 fixtures or apply construction techniques that have been

1001 demonstrated to reduce the amount of damage or loss due to a

1002 hurricane. Funding for the program shall be used to subsidize or

1003 guaranty private-sector loans for this purpose to qualified

1004 homeowners by financial institutions chartered by the state or

1005 Federal Government. The department may enter into contracts with

1006 financial institutions for this purpose. The department shall

1007 establish criteria for determining eligibility for the loans and

1008 selecting recipients, standards for retrofitting homes or mobile

1009 homes, limitations on loan subsidies and loan guaranties, and

1010 other terms and conditions of the program, which must be

1011 specified in the department's report to the Legislature on

1012 January 1, 2006, required by subsection (8). For the 2005-2006

1013 fiscal year, the Department of Community Affairs may use up to

1014 $1 million of the funds appropriated pursuant to paragraph

1015 (2)(a) to begin the low-interest loan program as a pilot project

1016 in one or more counties. The Department of Financial Services,

1017 the Office of Financial Regulation, the Florida Housing Finance

1018 Corporation, and the Office of Tourism, Trade, and Economic
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1019 Development shall assist the Department of Community Affairs in

1020 establishing the program and pilot project. The department may

1021 use up to 2.5 percent of the funds appropriated in any given

1022 fiscal year for administering the loan program. The department

1023 may adopt rules to implement the program.

1024 (3)(4) Forty percent of the total appropriation in

1025 paragraph (2)(a) shall be used to inspect and improve tie-downs

1026 for mobile homes. Within 30 days after the effective date of

1027 that appropriation, the department shall contract with a public

1028 higher educational institution in this state which has previous

1029 experience in administering the programs set forth in this

1030 subsection to serve as the administrative entity and fiscal

1031 agent pursuant to s. 216.346 for the purpose of administering

1032 the programs set forth in this subsection in accordance with

1033 established policy and procedures. The administrative entity

1034 working with the advisory council set up under subsection (6)

1035 shall develop a list of mobile home parks and counties that may

1036 be eligible to participate in the tie-down program.

1037 (4)(5) Of moneys provided to the Department of Community

1038 Affairs in paragraph (2)(a), 10 percent shall be allocated to a

1039 Type I Center within the State University System dedicated to

1040 hurricane research. The Type I Center shall develop a

1041 preliminary work plan approved by the advisory council set forth

1042 in subsection (6) to eliminate the state and local barriers to

1043 upgrading existing mobile homes and communities, research and

1044 develop a program for the recycling of existing older mobile

1045 homes, and support programs of research and development relating
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1046 to hurricane loss reduction devices and techniques for site1047

built residences. The State University System also shall consult

1048 with the Department of Community Affairs and assist the

1049 department with the report required under subsection (8).

1050 (5)(6) The Department of Community Affairs shall develop

1051 the programs set forth in this section in consultation with an

1052 advisory council consisting of a representative designated by

1053 the Chief Financial Officer, a representative designated by the

1054 Florida Home Builders Association, a representative designated

1055 by the Florida Insurance Council, a representative designated by

1056 the Federation of Manufactured Home Owners, a representative

1057 designated by the Florida Association of Counties, and a

1058 representative designated by the Florida Manufactured Housing

1059 Association.

1060 (6)(7) Moneys provided to the Department of Community

1061 Affairs under this section are intended to supplement other

1062 funding sources of the Department of Community Affairs and may

1063 not supplant other funding sources of the Department of

1064 Community Affairs.

1065 (7)(8) On January 1st of each year, the Department of

1066 Community Affairs shall provide a full report and accounting of

1067 activities under this section and an evaluation of such

1068 activities to the Speaker of the House of Representatives, the

1069 President of the Senate, and the Majority and Minority Leaders

1070 of the House of Representatives and the Senate.

1071 (8)(9) This section is repealed June 30, 2011.
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1072 Section 6. Section 252.63, Florida Statutes, is created to

1073 read:

1074 252.63 Commissioner of Insurance Regulation; powers in a

1075 state of emergency.--

1076 (1) When the Governor declares a state of emergency

1077 pursuant to s. 252.36, the commissioner may issue one or more

1078 general orders applicable to all insurance companies, entities,

1079 and persons, as defined in s. 624.04, that are subject to the

1080 Florida Insurance Code and that serve any portion of the area of

1081 the state under the state of emergency.

1082 (2) An order issued by the commissioner under this section

1083 becomes effective upon issuance and continues for 120 days

1084 unless terminated sooner by the commissioner. The commissioner

1085 may extend an order for one additional period of 120 days if he

1086 or she determines that the emergency conditions that gave rise

1087 to the initial order still exist. By concurrent resolution, the

1088 Legislature may terminate any order issued under this section.

1089 (3) The commissioner shall publish in the next available

1090 publication of the Florida Administrative Weekly a copy of the

1091 text of any order issued under this section, together with a

1092 statement describing the modification or suspension and

1093 explaining how the modification or suspension will facilitate

1094 recovery from the emergency.

1095 Section 7. Subsections (1) and (2) of section 626.918,

1096 Florida Statutes, are amended to read:

1097 626.918 Eligible surplus lines insurers.--

HB 7225, Engrossed 1 2006

CODING: Words stricken are deletions; words underlined are additions.

hb7225-03-e1

Page 42 of 179

F L O R I D A H O U S E O F R E P R E S E N T A T I V E S

1098 (1) A No surplus lines agent may not shall place any

1099 coverage with any unauthorized insurer which is not then an

1100 eligible surplus lines insurer, except as permitted under

1101 subsections (5) and (6).

1102 (2) An No unauthorized insurer may not shall be or become

1103 an eligible surplus lines insurer unless made eligible by the

1104 office in accordance with the following conditions:

1105 (a) Eligibility of the insurer must be requested in

1106 writing by the Florida Surplus Lines Service Office.;

1107 (b) The insurer must be currently an authorized insurer in

1108 the state or country of its domicile as to the kind or kinds of

1109 insurance proposed to be so placed and must have been such an

1110 insurer for not less than the 3 years next preceding or must be

1111 the wholly owned subsidiary of such authorized insurer or must

1112 be the wholly owned subsidiary of an already eligible surplus

1113 lines insurer as to the kind or kinds of insurance proposed for

1114 a period of not less than the 3 years next preceding. However,

1115 the office may waive the 3-year requirement if the insurer

1116 provides a product or service not readily available to the

1117 consumers of this state or has operated successfully for a

1118 period of at least 1 year next preceding and has capital and

1119 surplus of not less than $25 million.;

1120 (c) Before granting eligibility, the requesting surplus

1121 lines agent or the insurer shall furnish the office with a duly

1122 authenticated copy of its current annual financial statement in

1123 the English language and with all monetary values therein

1124 expressed in United States dollars, at an exchange rate (in the
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1125 case of statements originally made in the currencies of other

1126 countries) then-current and shown in the statement, and with

1127 such additional information relative to the insurer as the

1128 office may request.;

1129 (d)1.a. The insurer must have and maintain surplus as to

1130 policyholders of not less than $15 million; in addition, an

1131 alien insurer must also have and maintain in the United States a

1132 trust fund for the protection of all its policyholders in the

1133 United States under terms deemed by the office to be reasonably

1134 adequate, in an amount not less than $5.4 million. Any such

1135 surplus as to policyholders or trust fund shall be represented

1136 by investments consisting of eligible investments for like funds

1137 of like domestic insurers under part II of chapter 625 provided,

1138 however, that in the case of an alien insurance company, any

1139 such surplus as to policyholders may be represented by

1140 investments permitted by the domestic regulator of such alien

1141 insurance company if such investments are substantially similar

1142 in terms of quality, liquidity, and security to eligible

1143 investments for like funds of like domestic insurers under part

1144 II of chapter 625. Clean, irrevocable, unconditional, and

1145 evergreen letters of credit issued or confirmed by a qualified

1146 United States financial institution, as defined in subparagraph

1147 2., may be used to fund the trust.;

1148 b.2. For those surplus lines insurers that were eligible

1149 on January 1, 1994, and that maintained their eligibility

1150 thereafter, the required surplus as to policyholders shall be:
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1151 (I)a. On December 31, 1994, and until December 30, 1995,

1152 $2.5 million.

1153 (II)b. On December 31, 1995, and until December 30, 1996,

1154 $3.5 million.

1155 (III)c. On December 31, 1996, and until December 30, 1997,

1156 $4.5 million.

1157 (IV)d. On December 31, 1997, and until December 30, 1998,

1158 $5.5 million.

1159 (V)e. On December 31, 1998, and until December 30, 1999,

1160 $6.5 million.

1161 (VI)f. On December 31, 1999, and until December 30, 2000,

1162 $8 million.

1163 (VII)g. On December 31, 2000, and until December 30, 2001,

1164 $9.5 million.

1165 (VIII)h. On December 31, 2001, and until December 30,

1166 2002, $11 million.

1167 (IX)i. On December 31, 2002, and until December 30, 2003,

1168 $13 million.

1169 (X)j. On December 31, 2003, and thereafter, $15 million.

1170 c.3. The capital and surplus requirements as set forth in

1171 sub-subparagraph b. subparagraph 2. do not apply in the case of

1172 an insurance exchange created by the laws of individual states,

1173 where the exchange maintains capital and surplus pursuant to the

1174 requirements of that state, or maintains capital and surplus in

1175 an amount not less than $50 million in the aggregate. For an

1176 insurance exchange which maintains funds in the amount of at

1177 least $12 million for the protection of all insurance exchange
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1178 policyholders, each individual syndicate shall maintain minimum

1179 capital and surplus in an amount not less than $3 million. If

1180 the insurance exchange does not maintain funds in the amount of

1181 at least $12 million for the protection of all insurance

1182 exchange policyholders, each individual syndicate shall meet the

1183 minimum capital and surplus requirements set forth in sub1184

subparagraph b. subparagraph 2.;

1185 d.4. A surplus lines insurer which is a member of an

1186 insurance holding company that includes a member which is a

1187 Florida domestic insurer as set forth in its holding company

1188 registration statement, as set forth in s. 628.801 and rules

1189 adopted thereunder, may elect to maintain surplus as to

1190 policyholders in an amount equal to the requirements of s.

1191 624.408, subject to the requirement that the surplus lines

1192 insurer shall at all times be in compliance with the

1193 requirements of chapter 625.

1194

1195 The election shall be submitted to the office and shall be

1196 effective upon the office's being satisfied that the

1197 requirements of sub-subparagraph d. subparagraph 4. have been

1198 met. The initial date of election shall be the date of office

1199 approval. The election approval application shall be on a form

1200 adopted by commission rule. The office may approve an election

1201 form submitted pursuant to sub-subparagraph d. subparagraph 4.

1202 only if it was on file with the former Department of Insurance

1203 before February 28, 1998.;
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1204 2. For purposes of letters of credit under subparagraph

1205 1., the term "qualified United States financial institution"

1206 means an institution that:

1207 a. Is organized or, in the case of a United States office

1208 of a foreign banking organization, is licensed under the laws of

1209 the United States or any state.

1210 b. Is regulated, supervised, and examined by authorities

1211 of the United States or any state having regulatory authority

1212 over banks and trust companies.

1213 c. Has been determined by the office or the Securities

1214 Valuation Office of the National Association of Insurance

1215 Commissioners to meet such standards of financial condition and

1216 standing as are considered necessary and appropriate to regulate

1217 the quality of financial institutions whose letters of credit

1218 are acceptable to the office.

1219 (e) The insurer must be of good reputation as to the

1220 providing of service to its policyholders and the payment of

1221 losses and claims.;

1222 (f) The insurer must be eligible, as for authority to

1223 transact insurance in this state, under s. 624.404(3).; and

1224 (g) This subsection does not apply as to unauthorized

1225 insurers made eligible under s. 626.917 as to wet marine and

1226 aviation risks.

1227 Section 8. Paragraph (j) is added to subsection (2) of

1228 section 627.062, Florida Statutes, subsection (5) of that

1229 section is amended, and subsections (9) and (10) are added to

1230 that section, to read:
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1231 627.062 Rate standards.--

1232 (2) As to all such classes of insurance:

1233 (j) Effective January 1, 2007, notwithstanding any other

1234 provision of this section:

1235 1. With respect to any residential property insurance

1236 subject to regulation under this section, a rate filing,

1237 including, but not limited to, any rate changes, rating factors,

1238 territories, classification, discounts, and credits, with

1239 respect to any policy form, including endorsements issued with

1240 the form, that results in an overall average statewide premium

1241 increase or decrease of no more than 5 percent above or below

1242 the premium that would result from the insurer's rates then in

1243 effect shall not be subject to a determination by the office

1244 that the rate is excessive or unfairly discriminatory except as

1245 provided in subparagraph 3., or any other provision of law,

1246 provided all changes specified in the filing do not result in an

1247 overall premium increase of more than 10 percent for any one

1248 territory, for reasons related solely to the rate change. As

1249 used in this subparagraph, the term "insurer's rates then in

1250 effect" includes only rates that have been lawfully in effect

1251 under this section or rates that have been determined to be

1252 lawful through administrative proceedings or judicial

1253 proceedings.

1254 2. An insurer may not make filings under this paragraph

1255 with respect to any policy form, including endorsements issued

1256 with the form, if the overall premium changes resulting from

1257 such filings exceed the amounts specified in this paragraph in
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1258 any 12-month period. An insurer may proceed under other

1259 provisions of this section or other provisions of law if the

1260 insurer seeks to exceed the premium or rate limitations of this

1261 paragraph.

1262 3. This paragraph does not affect the authority of the

1263 office to disapprove a rate as inadequate or to disapprove a

1264 filing for the unlawful use of unfairly discriminatory rating

1265 factors that are prohibited by the laws of this state. An

1266 insurer electing to implement a rate change under this paragraph

1267 shall submit a filing to the office at least 40 days prior to

1268 the effective date of the rate change. The office shall have 30

1269 days after the filing's submission to review the filing and

1270 determine if the rate is inadequate or uses unfairly

1271 discriminatory rating factors. Absent a finding by the office

1272 within such 30-day period that the rate is inadequate or that

1273 the insurer has used unfairly discriminatory rating factors, the

1274 filing is deemed approved. If the office finds during the 30-day

1275 period that the filing will result in inadequate premiums or

1276 otherwise endanger the insurer's solvency, the office shall

1277 suspend the rate decrease. If the insurer is implementing an

1278 overall rate increase, the results of which continue to produce

1279 an inadequate rate, such increase shall proceed pending

1280 additional action by the office to ensure the adequacy of the

1281 rate.

1282 4. This paragraph does not apply to rate filings for any

1283 insurance other than residential property insurance.

1284
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1285 The provisions of this subsection shall not apply to workers'

1286 compensation and employer's liability insurance and to motor

1287 vehicle insurance.

1288 (5) With respect to a rate filing involving coverage of

1289 the type for which the insurer is required to pay a

1290 reimbursement premium to the Florida Hurricane Catastrophe Fund,

1291 the insurer may fully recoup in its property insurance premiums

1292 any reimbursement premiums paid to the Florida Hurricane

1293 Catastrophe Fund, together with reasonable costs of other

1294 reinsurance consistent with prudent business practices and sound

1295 actuarial principles, but may not recoup reinsurance costs that

1296 duplicate coverage provided by the Florida Hurricane Catastrophe

1297 Fund. The burden is on the office to establish that any costs of

1298 other reinsurance are in excess of amounts consistent with

1299 prudent business practices and sound actuarial principles. An

1300 insurer may not recoup more than 1 year of reimbursement premium

1301 at a time. Any under-recoupment from the prior year may be added

1302 to the following year's reimbursement premium and any over1303

recoupment shall be subtracted from the following year's

1304 reimbursement premium.

1305 (9) Notwithstanding any other provision of this section,

1306 any rate filing or applicable portion of the rate filing that

1307 includes the peril of wind within the boundary of the area

1308 covered by the high-risk account of the Citizens Property

1309 Insurance Corporation shall be deemed approved upon submission

1310 to the office if the filing or the applicable portion of the

1311 filing requests approval of a rate that is less than the
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1312 approved rate for similar risks insured in the high-risk account

1313 of the corporation unless the office determines that such rate

1314 is inadequate or unfairly discriminatory as provided in

1315 subsection (2).

1316 (10)(a) Beginning January 1, 2007, the office shall

1317 annually provide a report to the President of the Senate, the

1318 Speaker of the House of Representatives, the minority party

1319 leader of each house of the Legislature, and the chairs of the

1320 standing committees of each house of the Legislature having

1321 jurisdiction over insurance issues, specifying the impact of

1322 flexible rate regulation under paragraph (2)(j) on the degree of

1323 competition in insurance markets in this state.

1324 (b) The report shall include a year-by-year comparison of

1325 the number of companies participating in the market for each

1326 class of insurance and the relative rate levels. The report

1327 shall also specify:

1328 1. The number of rate filings made under paragraph (2)(j),

1329 the rate levels under those filings, and the market share

1330 affected by those filings.

1331 2. The number of filings made on a file and use basis, the

1332 rate levels under those filings, and the market share affected

1333 by those filings.

1334 3. The number of filings made on a use and file basis, the

1335 rate levels under those filings, and the market share affected

1336 by those filings.

1337 4. Recommendations to promote competition in the insurance

1338 market and further protect insurance consumers.
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1339 Section 9. Paragraph (c) of subsection (3) of section

1340 627.0628, Florida Statutes, is amended to read:

1341 627.0628 Florida Commission on Hurricane Loss Projection

1342 Methodology; public records exemption; public meetings

1343 exemption.--

1344 (3) ADOPTION AND EFFECT OF STANDARDS AND GUIDELINES.--

1345 (c) With respect to a rate filing under s. 627.062, an

1346 insurer may employ actuarial methods, principles, standards,

1347 models, or output ranges found by the commission to be accurate

1348 or reliable to determine hurricane loss factors for use in a

1349 rate filing under s. 627.062. Such findings and factors are

1350 admissible and relevant in consideration of a rate filing by the

1351 office or in any arbitration or administrative or judicial

1352 review only if the office and the consumer advocate appointed

1353 pursuant to s. 627.0613 have a reasonable opportunity to review

1354 access to all of the basic assumptions and factors that were

1355 used in developing the actuarial methods, principles, standards,

1356 models, or output ranges. After review of the specific models by

1357 the commission, the office and the consumer advocate may not

1358 pose any questions generated from their respective reviews that

1359 duplicate or compromise the conclusions of the commission

1360 relative to the accuracy or reliability of the models in

1361 producing hurricane loss factors for use in a rate filing under

1362 s. 627.062, and are not precluded from disclosing such

1363 information in a rate proceeding.

1364 Section 10. Section 627.06281, Florida Statutes, is

1365 amended to read:
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1366 627.06281 Public hurricane loss projection model;

1367 reporting of data by insurers.--

1368 (1) Within 30 days after a written request for loss data

1369 and associated exposure data by the office or a type I center

1370 within the State University System established to study

1371 mitigation, residential property insurers and licensed rating

1372 and advisory organizations that compile residential property

1373 insurance loss data shall provide loss data and associated

1374 exposure data for residential property insurance policies to the

1375 office or to a type I center within the State University System

1376 established to study mitigation, as directed by the office, for

1377 the purposes of developing, maintaining, and updating a public

1378 model for hurricane loss projections. The loss data and

1379 associated exposure data provided shall be in writing.

1380 (2) The office may not use the public model for hurricane

1381 loss projection referred to in subsection (1) for any purpose

1382 under s. 627.062 or s. 627.351 until the model has been

1383 submitted to the Florida Commission on Hurricane Loss Projection

1384 Methodology for review under s. 627.0628 and the commission has

1385 found the model to be accurate and reliable pursuant to the same

1386 process and standards as the commission uses for the review of

1387 other hurricane loss projection models.

1388 Section 11. Subsection (2) of section 627.0645, Florida

1389 Statutes, is amended to read:

1390 627.0645 Annual filings.--

1391 (2)(a) Deviations filed by an insurer to any rating

1392 organization's base rate filing are not subject to this section.
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1393 (b) The office, after receiving a request to be exempted

1394 from the provisions of this section, may, for good cause due to

1395 insignificant numbers of policies in force or insignificant

1396 premium volume, exempt a company, by line of coverage, from

1397 filing rates or rate certification as required by this section.

1398 (c) The office, after receiving a request to be exempted

1399 from the provisions of this section, shall exempt a company with

1400 less than 500 residential homeowner or mobile homeowner policies

1401 from filing rates or rate certification as required by this

1402 section.

1403 Section 12. Subsection (6) of section 627.351, Florida

1404 Statutes, is amended to read:

1405 627.351 Insurance risk apportionment plans.--

1406 (6) CITIZENS PROPERTY INSURANCE CORPORATION.--

1407 (a)1.a. The Legislature finds that actual and threatened

1408 catastrophic losses to property in this state from hurricanes

1409 have caused insurers to be unwilling or unable to provide

1410 property insurance coverage to the extent sought and needed. It

1411 is in the public interest and a public purpose to assist in

1412 ensuring assuring that homestead property in the state is

1413 insured so as to facilitate the remediation, reconstruction, and

1414 replacement of damaged or destroyed property in order to reduce

1415 or avoid the negative effects otherwise resulting to the public

1416 health, safety, and welfare; to the economy of the state; and to

1417 the revenues of the state and local governments needed to

1418 provide for the public welfare. It is necessary, therefore, to

1419 provide property insurance to applicants who are in good faith
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1420 entitled to procure insurance through the voluntary market but

1421 are unable to do so. The Legislature intends by this subsection

1422 that property insurance be provided and that it continues, as

1423 long as necessary, through an entity organized to achieve

1424 efficiencies and economies, while providing service to

1425 policyholders, applicants, and agents that is no less than the

1426 quality generally provided in the voluntary market, all toward

1427 the achievement of the foregoing public purposes. Because it is

1428 essential for the corporation to have the maximum financial

1429 resources to pay claims following a catastrophic hurricane, it

1430 is the intent of the Legislature that the income of the

1431 corporation be exempt from federal income taxation and that

1432 interest on the debt obligations issued by the corporation be

1433 exempt from federal income taxation.

1434 b. The Legislature finds and declares that:

1435 (I) The commitment of the state, as expressed in sub1436

subparagraph a., to providing a means of ensuring the

1437 availability of property insurance through a residual market

1438 mechanism is hereby reaffirmed.

1439 (II) Despite legislative efforts to ensure that the

1440 residual market for property insurance is self-supporting to the

1441 greatest reasonable extent, residual market policyholders are to

1442 some degree subsidized by the general public through assessments

1443 on owners of property insured in the voluntary market and their

1444 insurers and through the potential use of general revenues of

1445 the state to eliminate or reduce residual market deficits.

HB 7225, Engrossed 1 2006

CODING: Words stricken are deletions; words underlined are additions.

hb7225-03-e1

Page 55 of 179

F L O R I D A H O U S E O F R E P R E S E N T A T I V E S

1446 (III) The degree of such subsidy is a matter of public

1447 policy. It is the intent of the Legislature to better control

1448 the subsidy through at least the following means:

1449 (A) Restructuring the residual market mechanism to provide

1450 separate treatment of homestead and nonhomestead properties,

1451 with the intent of continuing to provide an insurance program

1452 with limited subsidies for homestead properties while providing

1453 a nonsubsidized insurance program for nonhomestead properties.

1454 (B) Redefining the concept of rate adequacy in the

1455 subsidized residual market with the intent of ensuring a rate

1456 structure that will enable the subsidized residual market to be

1457 self-supporting except in the event of hurricane losses of a

1458 legislatively specified magnitude. It is the intent of the

1459 Legislature that the funding of the subsidized residual market

1460 be structured to be self-supporting up to the point of its 100-

1461 year probable maximum loss and that the funding be structured to

1462 make reliance on assessments or other sources of public funding

1463 necessary only in the event of a 100-year probable maximum loss

1464 or larger loss.

1465 2. The Residential Property and Casualty Joint

1466 Underwriting Association originally created by this statute

1467 shall be known, as of July 1, 2002, as the Citizens Property

1468 Insurance Corporation. The corporation shall provide insurance

1469 for residential and commercial property, for applicants who are

1470 in good faith entitled, but are unable, to procure insurance

1471 through the voluntary market. The corporation shall operate

1472 pursuant to a plan of operation approved by order of the
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1473 commission office. The plan is subject to continuous review by

1474 the commission office. The commission office may, by order,

1475 withdraw approval of all or part of a plan if the commission

1476 office determines that conditions have changed since approval

1477 was granted and that the purposes of the plan require changes in

1478 the plan. The corporation shall continue to operate pursuant to

1479 the plan of operation approved by the office until October 1,

1480 2006. For the purposes of this subsection, residential coverage

1481 includes both personal lines residential coverage, which

1482 consists of the type of coverage provided by homeowner's, mobile

1483 home owner's, dwelling, tenant's, condominium unit owner's, and

1484 similar policies, and commercial lines residential coverage,

1485 which consists of the type of coverage provided by condominium

1486 association, apartment building, and similar policies.

1487 3. It is the intent of the Legislature that policyholders,

1488 applicants, and agents of the corporation receive service and

1489 treatment of the highest possible level but never less than that

1490 generally provided in the voluntary market. It also is intended

1491 that the corporation be held to service standards no less than

1492 those applied to insurers in the voluntary market by the office

1493 with respect to responsiveness, timeliness, customer courtesy,

1494 and overall dealings with policyholders, applicants, or agents

1495 of the corporation.

1496 (b)1. All insurers authorized to write one or more subject

1497 lines of business in this state are subject to assessment by the

1498 corporation and, for the purposes of this subsection, are

1499 referred to collectively as "assessable insurers." Insurers
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1500 writing one or more subject lines of business in this state

1501 pursuant to part VIII of chapter 626 are not assessable

1502 insurers, but insureds who procure one or more subject lines of

1503 business in this state pursuant to part VIII of chapter 626 are

1504 subject to assessment by the corporation and are referred to

1505 collectively as "assessable insureds." An authorized insurer's

1506 assessment liability shall begin on the first day of the

1507 calendar year following the year in which the insurer was issued

1508 a certificate of authority to transact insurance for subject

1509 lines of business in this state and shall terminate 1 year after

1510 the end of the first calendar year during which the insurer no

1511 longer holds a certificate of authority to transact insurance

1512 for subject lines of business in this state.

1513 2.a. All revenues, assets, liabilities, losses, and

1514 expenses of the corporation shall be divided into four three

1515 separate accounts as follows:

1516 (I) Three separate homestead accounts that may provide

1517 coverage only for homestead properties. The term "homestead

1518 property" means a residential property that has been granted a

1519 homestead exemption under chapter 196. The term also includes a

1520 property that is qualified for such exemption but has not

1521 applied for the exemption as of the date of issuance of the

1522 policy, provided the policyholder obtains the exemption within 1

1523 year after initial issuance of the policy. The term also

1524 includes an owner-occupied mobile or manufactured home as

1525 defined in s. 320.01 permanently affixed to real property

1526 regardless of whether the owner of the mobile or manufactured
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1527 home is also the owner of the land on which the mobile or

1528 manufactured home is permanently affixed. However, the term does

1529 not include a mobile home that is being held for display by a

1530 licensed mobile home dealer or a licensed mobile home

1531 manufacturer and is not owner-occupied. For the purposes of this

1532 sub-sub-subparagraph, the term "homestead property" also

1533 includes property covered by tenant's insurance; commercial

1534 lines residential policies; any county, district, or municipal

1535 hospital, or hospital licensed by any not-for-profit corporation

1536 that is qualified under s. 501(c)(3) of the United State

1537 Internal Revenue Code; and continuing care retirement

1538 communities certified under chapter 651 that receives an ad

1539 valorem tax exemption under chapter 196. The accounts providing

1540 coverage only for homestead properties are:

1541 (A)(I) A personal lines account for personal residential

1542 policies issued by the corporation or issued by the Residential

1543 Property and Casualty Joint Underwriting Association and renewed

1544 by the corporation that provide comprehensive, multiperil

1545 coverage on risks that are not located in areas eligible for

1546 coverage in the Florida Windstorm Underwriting Association as

1547 those areas were defined on January 1, 2002, and for such

1548 policies that do not provide coverage for the peril of wind on

1549 risks that are located in such areas;

1550 (B)(II) A commercial lines account for commercial

1551 residential policies issued by the corporation or issued by the

1552 Residential Property and Casualty Joint Underwriting Association

1553 and renewed by the corporation that provide coverage for basic
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1554 property perils on risks that are not located in areas eligible

1555 for coverage in the Florida Windstorm Underwriting Association

1556 as those areas were defined on January 1, 2002, and for such

1557 policies that do not provide coverage for the peril of wind on

1558 risks that are located in such areas; and

1559 (C)(III) A high-risk account for personal residential

1560 policies and commercial residential and commercial

1561 nonresidential property policies issued by the corporation or

1562 transferred to the corporation that provide coverage for the

1563 peril of wind on risks that are located in areas eligible for

1564 coverage in the Florida Windstorm Underwriting Association as

1565 those areas were defined on January 1, 2002. The high-risk

1566 account must also include quota share primary insurance under

1567 subparagraph (c)2. The area eligible for coverage under the

1568 high-risk account also includes the area within Port Canaveral,

1569 which is bordered on the south by the City of Cape Canaveral,

1570 bordered on the west by the Banana River, and bordered on the

1571 north by Federal Government property. The office may remove

1572 territory from the area eligible for wind-only and quota share

1573 coverage if, after a public hearing, the office finds that

1574 authorized insurers in the voluntary market are willing and able

1575 to write sufficient amounts of personal and commercial

1576 residential coverage for all perils in the territory, including

1577 coverage for the peril of wind, such that risks covered by wind1578

only policies in the removed territory could be issued a policy

1579 by the corporation in either the personal lines or commercial

1580 lines account without a significant increase in the
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1581 corporation's probable maximum loss in such account. Removal of

1582 territory from the area eligible for wind-only or quota share

1583 coverage does not alter the assignment of wind coverage written

1584 in such areas to the high-risk account.

1585 (II)(A) A separate nonhomestead account for commercial

1586 nonresidential property policies and for all properties that

1587 otherwise meet all of the criteria for eligibility for coverage

1588 within one of the three homestead accounts described in sub-sub1589

subparagraph (I) but that do not meet the definition of

1590 homestead property specified in sub-sub-subparagraph (I). The

1591 nonhomestead account shall provide the same types of coverage as

1592 are provided by the three homestead accounts, including wind1593

only coverage in the high-risk account area. In order to be

1594 eligible for coverage in the nonhomestead account, at the

1595 initial issuance of the policy and at renewal the property owner

1596 shall provide the corporation with a sworn affidavit stating

1597 that the property has been rejected for coverage by at least

1598 three authorized insurers and at least three surplus lines

1599 insurers.

1600 (B) An authorized insurer or approved insurer as defined

1601 in s. 626.914(2) may provide coverage to a nonhomestead property

1602 owner on an individual risk rate basis. Rates and forms of an

1603 authorized insurer for nonhomestead properties are not subject

1604 to ss. 627.062 and 627.0629, except s. 627.0629(2)(b). Such

1605 rates and forms are subject to all other applicable provisions

1606 of this code and rules adopted under this code. During the

1607 course of an insurer's market conduct examination, the office
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1608 may review the rate for any nonhomestead property to determine

1609 if such rate is inadequate or unfairly discriminatory. Rates on

1610 nonhomestead property may be found inadequate by the office if

1611 they are clearly insufficient, together with the investment

1612 income attributable to the insurer, to sustain projected losses

1613 and expenses in the class of business to which such rates apply.

1614 Rates on nonhomestead property may also be found inadequate as

1615 to the premium charged to a risk or group of risks if discounts

1616 or credits are allowed that exceed a reasonable reflection of

1617 expense savings and reasonably expected loss experience from the

1618 risk or group of risks. Rates on nonhomestead property may be

1619 found to be unfairly discriminatory as to a risk or group of

1620 risks by the office if the application of premium discounts,

1621 credits, or surcharges among such risks does not bear a

1622 reasonable relationship to the expected loss and expense

1623 experience among the various risks. A rating plan, including

1624 discounts, credits, or surcharges on nonhomestead property, may

1625 also be found to be unfairly discriminatory if the plan fails to

1626 clearly and equitably reflect consideration of the

1627 policyholder's participation in a risk management program

1628 adjusted pursuant to s. 627.0625. The office may order an

1629 insurer to discontinue using a rate for new policies or upon

1630 renewal of a policy if the office finds the rate to be

1631 inadequate or unfairly discriminatory. Insurers shall maintain

1632 records and documentation relating to rates and forms subject to

1633 this sub-sub-sub-subparagraph for a period of at least 5 years

1634 after the effective date of the policy.

HB 7225, Engrossed 1 2006

CODING: Words stricken are deletions; words underlined are additions.

hb7225-03-e1

Page 62 of 179

F L O R I D A H O U S E O F R E P R E S E N T A T I V E S

1635 b. The three separate homestead accounts must be

1636 maintained as long as financing obligations entered into by the

1637 Florida Windstorm Underwriting Association or Residential

1638 Property and Casualty Joint Underwriting Association are

1639 outstanding, in accordance with the terms of the corresponding

1640 financing documents. When the financing obligations are no

1641 longer outstanding, in accordance with the terms of the

1642 corresponding financing documents, the corporation may use a

1643 single homestead account for all revenues, assets, liabilities,

1644 losses, and expenses of the corporation. All revenues, assets,

1645 liabilities, losses, and expenses attributable to the

1646 nonhomestead account shall be maintained separately.

1647 c. Creditors of the Residential Property and Casualty

1648 Joint Underwriting Association shall have a claim against, and

1649 recourse to, the accounts referred to in sub-sub-sub1650

subparagraphs sub-sub-subparagraphs a.(I)(A) and (B)(II) and

1651 shall have no claim against, or recourse to, the account

1652 referred to in sub-sub-sub-subparagraph sub-sub-subparagraph

1653 a.(I)(C)(III). Creditors of the Florida Windstorm Underwriting

1654 Association shall have a claim against, and recourse to, the

1655 account referred to in sub-sub-sub-subparagraph sub-sub1656

subparagraph a.(I)(C)(III) and shall have no claim against, or

1657 recourse to, the accounts referred to in sub-sub-sub1658

subparagraphs sub-sub-subparagraphs a.(I)(A) and (B)(II).

1659 d. Revenues, assets, liabilities, losses, and expenses not

1660 attributable to particular accounts shall be prorated among the

1661 accounts.
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1662 e. The Legislature finds that the revenues of the

1663 corporation are revenues that are necessary to meet the

1664 requirements set forth in documents authorizing the issuance of

1665 bonds under this subsection.

1666 f. No part of the income of the corporation may inure to

1667 the benefit of any private person.

1668 3. With respect to a deficit in any of the homestead

1669 accounts an account:

1670 a. When the deficit incurred in a particular calendar year

1671 is not greater than 10 percent of the aggregate statewide direct

1672 written premium for the subject lines of business for the prior

1673 calendar year, the entire deficit shall be recovered through

1674 regular assessments of assessable insurers under paragraph (g)

1675 and assessable insureds.

1676 b. When the deficit incurred in a particular calendar year

1677 exceeds 10 percent of the aggregate statewide direct written

1678 premium for the subject lines of business for the prior calendar

1679 year, the corporation shall levy regular assessments on

1680 assessable insurers under paragraph (g) and on assessable

1681 insureds in an amount equal to the greater of 10 percent of the

1682 deficit or 10 percent of the aggregate statewide direct written

1683 premium for the subject lines of business for the prior calendar

1684 year. Any remaining deficit shall be recovered through emergency

1685 assessments under sub-subparagraph d.

1686 c. Each assessable insurer's share of the amount being

1687 assessed under sub-subparagraph a. or sub-subparagraph b. shall

1688 be in the proportion that the assessable insurer's direct
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1689 written premium for the subject lines of business for the year

1690 preceding the year in which the deficit is incurred assessment

1691 bears to the aggregate statewide direct written premium for the

1692 subject lines of business for that year. The assessment

1693 percentage applicable to each assessable insured is the ratio of

1694 the amount being assessed under sub-subparagraph a. or sub1695

subparagraph b. to the aggregate statewide direct written

1696 premium for the subject lines of business for the prior year.

1697 Assessments levied by the corporation on assessable insurers

1698 under sub-subparagraphs a. and b. shall be paid as required by

1699 the corporation's plan of operation and paragraph (g). Any

1700 assessment levied by the corporation on limited apportionment

1701 companies may be paid to the corporation by such companies on a

1702 monthly basis as the assessment are collected from insureds for

1703 a time period not to exceed 18 months. Notwithstanding any other

1704 provision in this subsection, the aggregate amount of a regular

1705 assessment levied in connection with a deficit incurred in a

1706 particular calendar year shall be reduced by the aggregate

1707 amount of the Citizens Property Insurance Corporation

1708 policyholder surcharge imposed under subparagraph (c)10.

1709 Assessments levied by the corporation on assessable insureds

1710 under sub-subparagraphs a. and b. shall be collected by the

1711 surplus lines agent at the time the surplus lines agent collects

1712 the surplus lines tax required by s. 626.932 and shall be paid

1713 to the Florida Surplus Lines Service Office at the time the

1714 surplus lines agent pays the surplus lines tax to the Florida

1715 Surplus Lines Service Office. Upon receipt of regular
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1716 assessments from surplus lines agents, the Florida Surplus Lines

1717 Service Office shall transfer the assessments directly to the

1718 corporation as determined by the corporation.

1719 d. Upon a determination by the board of governors that a

1720 deficit in an account exceeds the amount that will be recovered

1721 through regular assessments under sub-subparagraph a. or sub1722

subparagraph b., the board shall levy, after verification by the

1723 office, emergency assessments, for as many years as necessary to

1724 cover the deficits, to be collected by assessable insurers and

1725 the corporation and collected from assessable insureds upon

1726 issuance or renewal of policies for subject lines of business,

1727 excluding National Flood Insurance policies. The amount of the

1728 emergency assessment collected in a particular year shall be a

1729 uniform percentage of that year's direct written premium for

1730 subject lines of business and all accounts of the corporation,

1731 excluding National Flood Insurance Program policy premiums, as

1732 annually determined by the board and verified by the office. The

1733 office shall verify the arithmetic calculations involved in the

1734 board's determination within 30 days after receipt of the

1735 information on which the determination was based.

1736 Notwithstanding any other provision of law, the corporation and

1737 each assessable insurer that writes subject lines of business

1738 shall collect emergency assessments from its policyholders

1739 without such obligation being affected by any credit,

1740 limitation, exemption, or deferment. Emergency assessments

1741 levied by the corporation on assessable insureds shall be

1742 collected by the surplus lines agent at the time the surplus
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1743 lines agent collects the surplus lines tax required by s.

1744 626.932 and shall be paid to the Florida Surplus Lines Service

1745 Office at the time the surplus lines agent pays the surplus

1746 lines tax to the Florida Surplus Lines Service Office. The

1747 emergency assessments so collected shall be transferred directly

1748 to the corporation on a periodic basis as determined by the

1749 corporation and shall be held by the corporation solely in the

1750 applicable account. The aggregate amount of emergency

1751 assessments levied for an account under this sub-subparagraph in

1752 any calendar year may not exceed the greater of 10 percent of

1753 the amount needed to cover the original deficit, plus interest,

1754 fees, commissions, required reserves, and other costs associated

1755 with financing of the original deficit, or 10 percent of the

1756 aggregate statewide direct written premium for subject lines of

1757 business and for all accounts of the corporation for the prior

1758 year, plus interest, fees, commissions, required reserves, and

1759 other costs associated with financing the original deficit.

1760 e. The corporation may pledge the proceeds of assessments,

1761 projected recoveries from the Florida Hurricane Catastrophe

1762 Fund, other insurance and reinsurance recoverables, Citizens

1763 policyholder market equalization surcharges and other

1764 surcharges, and other funds available to the corporation as the

1765 source of revenue for and to secure bonds issued under paragraph

1766 (g), bonds or other indebtedness issued under subparagraph

1767 (c)3., or lines of credit or other financing mechanisms issued

1768 or created under this subsection, or to retire any other debt

1769 incurred as a result of deficits or events giving rise to
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1770 deficits, or in any other way that the board determines will

1771 efficiently recover such deficits. The purpose of the lines of

1772 credit or other financing mechanisms is to provide additional

1773 resources to assist the corporation in covering claims and

1774 expenses attributable to a catastrophe. As used in this

1775 subsection, the term "assessments" includes regular assessments

1776 under sub-subparagraph a., sub-subparagraph b., or subparagraph

1777 (g)1. and emergency assessments under sub-subparagraph d.

1778 Emergency assessments collected under sub-subparagraph d. are

1779 not part of an insurer's rates, are not premium, and are not

1780 subject to premium tax, fees, or commissions; however, failure

1781 to pay the emergency assessment shall be treated as failure to

1782 pay premium. The emergency assessments under sub-subparagraph d.

1783 shall continue as long as any bonds issued or other indebtedness

1784 incurred with respect to a deficit for which the assessment was

1785 imposed remain outstanding, unless adequate provision has been

1786 made for the payment of such bonds or other indebtedness

1787 pursuant to the documents governing such bonds or other

1788 indebtedness.

1789 f. As used in this subsection, the term "subject lines of

1790 business" means insurance written by assessable insurers or

1791 procured by assessable insureds on real or personal property, as

1792 defined in s. 624.604, including insurance for fire, industrial

1793 fire, allied lines, farmowners multiperil, homeowners

1794 multiperil, commercial multiperil, and mobile homes, and

1795 including liability coverage on all such insurance, but

1796 excluding inland marine as defined in s. 624.607(3) and
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1797 excluding vehicle insurance as defined in s. 624.605(1) other

1798 than insurance on mobile homes used as permanent dwellings.

1799 g. The Florida Surplus Lines Service Office shall

1800 determine annually the aggregate statewide written premium in

1801 subject lines of business procured by assessable insureds and

1802 shall report that information to the corporation in a form and

1803 at a time the corporation specifies to ensure that the

1804 corporation can meet the requirements of this subsection and the

1805 corporation's financing obligations.

1806 h. The Florida Surplus Lines Service Office shall verify

1807 the proper application by surplus lines agents of assessment

1808 percentages for regular assessments and emergency assessments

1809 levied under this subparagraph on assessable insureds and shall

1810 assist the corporation in ensuring the accurate, timely

1811 collection and payment of assessments by surplus lines agents as

1812 required by the corporation.

1813 4. With respect to a deficit in the nonhomestead account

1814 or to any cash flow shortfall that the board determines will

1815 create an inability for the nonhomestead account to pay claims

1816 when due:

1817 a. The board shall levy an immediate assessment against

1818 the premium of each nonhomestead account policyholder, expressed

1819 as a uniform percentage of the premium for the policy then in

1820 effect. The maximum amount of such assessment is 100 percent of

1821 such premium.

1822 b. If the assessment under sub-subparagraph a. is

1823 insufficient to enable the account to pay claims and eliminate
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1824 the deficit in the account, the board may levy an additional

1825 assessment to be collected at the time of any issuance or

1826 renewal of a nonhomestead account policy during the 1-year

1827 period following the levy of the assessment under sub1828

subparagraph a., expressed as a uniform percentage of the

1829 premium for the policy for the forthcoming policy period. The

1830 maximum amount of such assessment is 100 percent of such

1831 premium.

1832 c. If the assessments under sub-subparagraphs a. and b.

1833 are insufficient to enable the account to pay claims and

1834 eliminate the deficit in the account, the board may make a loan

1835 from any of the homestead accounts to the nonhomestead account,

1836 subject to approval by the office and provided that such loan

1837 does not impair the financial status of any of the homestead

1838 accounts.

1839 5. A policyholder in a nonhomestead account who has not

1840 paid a deficit assessment levied by the corporation shall be

1841 ineligible for coverage by a surplus lines insurer or authorized

1842 insurer.

1843 (c) The plan of operation of the corporation:

1844 1. Must provide for adoption of residential property and

1845 casualty insurance policy forms and commercial residential and

1846 nonresidential property insurance forms, which forms must be

1847 approved by the office prior to use. The corporation shall adopt

1848 the following policy forms:

1849 a. Standard personal lines policy forms that are

1850 comprehensive multiperil policies providing full coverage of a
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1851 residential property equivalent to the coverage provided in the

1852 private insurance market under an HO-3, HO-4, or HO-6 policy.

1853 b. Basic personal lines policy forms that are policies

1854 similar to an HO-8 policy or a dwelling fire policy that provide

1855 coverage meeting the requirements of the secondary mortgage

1856 market, but which coverage is more limited than the coverage

1857 under a standard policy.

1858 c. Commercial lines residential policy forms that are

1859 generally similar to the basic perils of full coverage

1860 obtainable for commercial residential structures in the admitted

1861 voluntary market.

1862 d. Personal lines and commercial lines residential

1863 property insurance forms that cover the peril of wind only. The

1864 forms are applicable only to residential properties located in

1865 areas eligible for coverage under the high-risk account referred

1866 to in sub-subparagraph (b)2.a.

1867 e. Commercial lines nonresidential property insurance

1868 forms that cover the peril of wind only. The forms are

1869 applicable only to nonresidential properties located in areas

1870 eligible for coverage under the high-risk account referred to in

1871 sub-subparagraph (b)2.a.

1872 f. The corporation may adopt variations of the policy

1873 forms listed in sub-subparagraphs a.-e. that contain more

1874 restrictive coverage.

1875 2.a. Must provide that the corporation adopt a program in

1876 which the corporation and authorized insurers enter into quota

1877 share primary insurance agreements for hurricane coverage, as
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1878 defined in s. 627.4025(2)(a), for eligible risks, and adopt

1879 property insurance forms for eligible risks which cover the

1880 peril of wind only. As used in this subsection, the term:

1881 (I) "Quota share primary insurance" means an arrangement

1882 in which the primary hurricane coverage of an eligible risk is

1883 provided in specified percentages by the corporation and an

1884 authorized insurer. The corporation and authorized insurer are

1885 each solely responsible for a specified percentage of hurricane

1886 coverage of an eligible risk as set forth in a quota share

1887 primary insurance agreement between the corporation and an

1888 authorized insurer and the insurance contract. The

1889 responsibility of the corporation or authorized insurer to pay

1890 its specified percentage of hurricane losses of an eligible

1891 risk, as set forth in the quota share primary insurance

1892 agreement, may not be altered by the inability of the other

1893 party to the agreement to pay its specified percentage of

1894 hurricane losses. Eligible risks that are provided hurricane

1895 coverage through a quota share primary insurance arrangement

1896 must be provided policy forms that set forth the obligations of

1897 the corporation and authorized insurer under the arrangement,

1898 clearly specify the percentages of quota share primary insurance

1899 provided by the corporation and authorized insurer, and

1900 conspicuously and clearly state that neither the authorized

1901 insurer nor the corporation may be held responsible beyond its

1902 specified percentage of coverage of hurricane losses.

1903 (II) "Eligible risks" means personal lines residential and

1904 commercial lines residential risks that meet the underwriting
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1905 criteria of the corporation and are located in areas that were

1906 eligible for coverage by the Florida Windstorm Underwriting

1907 Association on January 1, 2002.

1908 b. The corporation may enter into quota share primary

1909 insurance agreements with authorized insurers at corporation

1910 coverage levels of 90 percent and 50 percent.

1911 c. If the corporation determines that additional coverage

1912 levels are necessary to maximize participation in quota share

1913 primary insurance agreements by authorized insurers, the

1914 corporation may establish additional coverage levels. However,

1915 the corporation's quota share primary insurance coverage level

1916 may not exceed 90 percent.

1917 d. Any quota share primary insurance agreement entered

1918 into between an authorized insurer and the corporation must

1919 provide for a uniform specified percentage of coverage of

1920 hurricane losses, by county or territory as set forth by the

1921 corporation board, for all eligible risks of the authorized

1922 insurer covered under the quota share primary insurance

1923 agreement.

1924 e. Any quota share primary insurance agreement entered

1925 into between an authorized insurer and the corporation is

1926 subject to review and approval by the office. However, such

1927 agreement shall be authorized only as to insurance contracts

1928 entered into between an authorized insurer and an insured who is

1929 already insured by the corporation for wind coverage.

1930 f. For all eligible risks covered under quota share

1931 primary insurance agreements, the exposure and coverage levels
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1932 for both the corporation and authorized insurers shall be

1933 reported by the corporation to the Florida Hurricane Catastrophe

1934 Fund. For all policies of eligible risks covered under quota

1935 share primary insurance agreements, the corporation and the

1936 authorized insurer shall maintain complete and accurate records

1937 for the purpose of exposure and loss reimbursement audits as

1938 required by Florida Hurricane Catastrophe Fund rules. The

1939 corporation and the authorized insurer shall each maintain

1940 duplicate copies of policy declaration pages and supporting

1941 claims documents.

1942 g. The corporation board shall establish in its plan of

1943 operation standards for quota share agreements which ensure that

1944 there is no discriminatory application among insurers as to the

1945 terms of quota share agreements, pricing of quota share

1946 agreements, incentive provisions if any, and consideration paid

1947 for servicing policies or adjusting claims.

1948 h. The quota share primary insurance agreement between the

1949 corporation and an authorized insurer must set forth the

1950 specific terms under which coverage is provided, including, but

1951 not limited to, the sale and servicing of policies issued under

1952 the agreement by the insurance agent of the authorized insurer

1953 producing the business, the reporting of information concerning

1954 eligible risks, the payment of premium to the corporation, and

1955 arrangements for the adjustment and payment of hurricane claims

1956 incurred on eligible risks by the claims adjuster and personnel

1957 of the authorized insurer. Entering into a quota sharing

1958 insurance agreement between the corporation and an authorized
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1959 insurer shall be voluntary and at the discretion of the

1960 authorized insurer.

1961 3. May provide that the corporation may employ or

1962 otherwise contract with individuals or other entities to provide

1963 administrative or professional services that may be appropriate

1964 to effectuate the plan. The corporation shall have the power to

1965 borrow funds, by issuing bonds or by incurring other

1966 indebtedness, and shall have other powers reasonably necessary

1967 to effectuate the requirements of this subsection, including,

1968 without limitation, the power to issue bonds and incur other

1969 indebtedness in order to refinance outstanding bonds or other

1970 indebtedness. The corporation may, but is not required to, seek

1971 judicial validation of its bonds or other indebtedness under

1972 chapter 75. The corporation may issue bonds or incur other

1973 indebtedness, or have bonds issued on its behalf by a unit of

1974 local government pursuant to subparagraph (g)2., in the absence

1975 of a hurricane or other weather-related event, upon a

1976 determination by the corporation, subject to approval by the

1977 office, that such action would enable it to efficiently meet the

1978 financial obligations of the corporation and that such

1979 financings are reasonably necessary to effectuate the

1980 requirements of this subsection. The corporation is authorized

1981 to take all actions needed to facilitate tax-free status for any

1982 such bonds or indebtedness, including formation of trusts or

1983 other affiliated entities. The corporation shall have the

1984 authority to pledge assessments, projected recoveries from the

1985 Florida Hurricane Catastrophe Fund, other reinsurance
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1986 recoverables, market equalization and other surcharges, and

1987 other funds available to the corporation as security for bonds

1988 or other indebtedness. In recognition of s. 10, Art. I of the

1989 State Constitution, prohibiting the impairment of obligations of

1990 contracts, it is the intent of the Legislature that no action be

1991 taken whose purpose is to impair any bond indenture or financing

1992 agreement or any revenue source committed by contract to such

1993 bond or other indebtedness.

1994 4.a. Must require that the corporation operate subject to

1995 the supervision and approval of a board of governors consisting

1996 of 8 individuals who are residents of this state, from different

1997 geographical areas of this state. The Governor, the Chief

1998 Financial Officer, the President of the Senate, and the Speaker

1999 of the House of Representatives shall each appoint two members

2000 of the board, effective August 1, 2005. At least one of the two

2001 members appointed by each appointing officer must have

2002 demonstrated expertise in insurance. The Chief Financial Officer

2003 shall designate one of the appointees as chair. All board

2004 members serve at the pleasure of the appointing officer. All

2005 board members, including the chair, must be appointed to serve

2006 for 3-year terms beginning annually on a date designated by the

2007 plan. Any board vacancy shall be filled for the unexpired term

2008 by the appointing officer. The Chief Financial Officer shall

2009 appoint a technical advisory group to provide information and

2010 advice to the board of governors in connection with the board's

2011 duties under this subsection. The executive director and senior

2012 managers of the corporation shall be engaged by the board, as
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2013 recommended by the Chief Financial Officer, and serve at the

2014 pleasure of the board. The executive director is responsible for

2015 employing other staff as the corporation may require, subject to

2016 review and concurrence by the board and the Chief Financial

2017 Officer.

2018 b. The board shall create a Market Accountability Advisory

2019 Committee to assist the corporation in developing awareness of

2020 its rates and its customer and agent service levels in

2021 relationship to the voluntary market insurers writing similar

2022 coverage. The members of the advisory committee shall consist of

2023 the following 11 persons, one of whom must be elected chair by

2024 the members of the committee: four representatives, one

2025 appointed by the Florida Association of Insurance Agents, one by

2026 the Florida Association of Insurance and Financial Advisors, one

2027 by the Professional Insurance Agents of Florida, and one by the

2028 Latin American Association of Insurance Agencies; three

2029 representatives appointed by the insurers with the three highest

2030 voluntary market share of residential property insurance

2031 business in the state; one representative from the Office of

2032 Insurance Regulation; one consumer appointed by the board who is

2033 insured by the corporation at the time of appointment to the

2034 committee; one representative appointed by the Florida

2035 Association of Realtors; and one representative appointed by the

2036 Florida Bankers Association. All members must serve for 3-year

2037 terms and may serve for consecutive terms. The committee shall

2038 report to the corporation at each board meeting on insurance

2039 market issues which may include rates and rate competition with
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2040 the voluntary market; service, including policy issuance, claims

2041 processing, and general responsiveness to policyholders,

2042 applicants, and agents; and matters relating to depopulation.

2043 5. Must provide a procedure for determining the

2044 eligibility of a risk for coverage, as follows:

2045 a. Subject to the provisions of s. 627.3517, with respect

2046 to personal lines residential risks, if the risk is offered

2047 coverage from an authorized insurer at the insurer's approved

2048 rate under either a standard policy including wind coverage or,

2049 if consistent with the insurer's underwriting rules as filed

2050 with the office, a basic policy including wind coverage, the

2051 risk is not eligible for any policy issued by the corporation.

2052 If the risk is not able to obtain any such offer, the risk is

2053 eligible for either a standard policy including wind coverage or

2054 a basic policy including wind coverage issued by the

2055 corporation; however, if the risk could not be insured under a

2056 standard policy including wind coverage regardless of market

2057 conditions, the risk shall be eligible for a basic policy

2058 including wind coverage unless rejected under subparagraph 8.

2059 The corporation shall determine the type of policy to be

2060 provided on the basis of objective standards specified in the

2061 underwriting manual and based on generally accepted underwriting

2062 practices.

2063 (I) If the risk accepts an offer of coverage through the

2064 market assistance plan or an offer of coverage through a

2065 mechanism established by the corporation before a policy is

2066 issued to the risk by the corporation or during the first 30
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2067 days of coverage by the corporation, and the producing agent who

2068 submitted the application to the plan or to the corporation is

2069 not currently appointed by the insurer, the insurer shall:

2070 (A) Pay to the producing agent of record of the policy,

2071 for the first year, an amount that is the greater of the

2072 insurer's usual and customary commission for the type of policy

2073 written or a fee equal to the usual and customary commission of

2074 the corporation; or

2075 (B) Offer to allow the producing agent of record of the

2076 policy to continue servicing the policy for a period of not less

2077 than 1 year and offer to pay the agent the greater of the

2078 insurer's or the corporation's usual and customary commission

2079 for the type of policy written.

2080

2081 If the producing agent is unwilling or unable to accept

2082 appointment, the new insurer shall pay the agent in accordance

2083 with sub-sub-sub-subparagraph (A).

2084 (II) When the corporation enters into a contractual

2085 agreement for a take-out plan, the producing agent of record of

2086 the corporation policy is entitled to retain any unearned

2087 commission on the policy, and the insurer shall:

2088 (A) Pay to the producing agent of record of the

2089 corporation policy, for the first year, an amount that is the

2090 greater of the insurer's usual and customary commission for the

2091 type of policy written or a fee equal to the usual and customary

2092 commission of the corporation; or
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2093 (B) Offer to allow the producing agent of record of the

2094 corporation policy to continue servicing the policy for a period

2095 of not less than 1 year and offer to pay the agent the greater

2096 of the insurer's or the corporation's usual and customary

2097 commission for the type of policy written.

2098

2099 If the producing agent is unwilling or unable to accept

2100 appointment, the new insurer shall pay the agent in accordance

2101 with sub-sub-sub-subparagraph (A).

2102 b. With respect to commercial lines residential risks, if

2103 the risk is offered coverage under a policy including wind

2104 coverage from an authorized insurer at its approved rate, the

2105 risk is not eligible for any policy issued by the corporation.

2106 If the risk is not able to obtain any such offer, the risk is

2107 eligible for a policy including wind coverage issued by the

2108 corporation.

2109 (I) If the risk accepts an offer of coverage through the

2110 market assistance plan or an offer of coverage through a

2111 mechanism established by the corporation before a policy is

2112 issued to the risk by the corporation or during the first 30

2113 days of coverage by the corporation, and the producing agent who

2114 submitted the application to the plan or the corporation is not

2115 currently appointed by the insurer, the insurer shall:

2116 (A) Pay to the producing agent of record of the policy,

2117 for the first year, an amount that is the greater of the

2118 insurer's usual and customary commission for the type of policy
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2119 written or a fee equal to the usual and customary commission of

2120 the corporation; or

2121 (B) Offer to allow the producing agent of record of the

2122 policy to continue servicing the policy for a period of not less

2123 than 1 year and offer to pay the agent the greater of the

2124 insurer's or the corporation's usual and customary commission

2125 for the type of policy written.

2126

2127 If the producing agent is unwilling or unable to accept

2128 appointment, the new insurer shall pay the agent in accordance

2129 with sub-sub-sub-subparagraph (A).

2130 (II) When the corporation enters into a contractual

2131 agreement for a take-out plan, the producing agent of record of

2132 the corporation policy is entitled to retain any unearned

2133 commission on the policy, and the insurer shall:

2134 (A) Pay to the producing agent of record of the

2135 corporation policy, for the first year, an amount that is the

2136 greater of the insurer's usual and customary commission for the

2137 type of policy written or a fee equal to the usual and customary

2138 commission of the corporation; or

2139 (B) Offer to allow the producing agent of record of the

2140 corporation policy to continue servicing the policy for a period

2141 of not less than 1 year and offer to pay the agent the greater

2142 of the insurer's or the corporation's usual and customary

2143 commission for the type of policy written.

2144
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2145 If the producing agent is unwilling or unable to accept

2146 appointment, the new insurer shall pay the agent in accordance

2147 with sub-sub-sub-subparagraph (A).

2148 c. To preserve existing incentives for carriers to write

2149 dwellings in the voluntary market and not in the corporation,

2150 the corporation shall continue to offer authorized insurers,

2151 including insurers writing dwellings valued at $1 million or

2152 more, the same voluntary writing credits that were available on

2153 January 1, 2006, to carriers writing wind coverage for dwellings

2154 in the areas eligible for coverage in the high-risk account.

2155 d. With respect to personal lines residential risks, if

2156 the risk is a dwelling with an insured value of $1 million or

2157 more, or if the risk is one that is excluded from the coverage

2158 to be provided by the condominium association under s.

2159 718.111(11)(b) and that is insured by the condominium unit owner

2160 for a combined dwelling and contents replacement cost of $1

2161 million or more, the risk is not eligible for any policy issued

2162 by the corporation. Rates and forms for personal lines

2163 residential risks not eligible for coverage by the corporation

2164 specified by this sub-subparagraph are not subject to ss.

2165 627.062 and 627.0629. Such rates and forms are subject to all

2166 other applicable provisions of this code and rules adopted under

2167 this code. During the course of an insurer's market conduct

2168 examination, the office may review the rate for any risk to

2169 which the provisions of this sub-subparagraph are applicable to

2170 determine if such rate is inadequate or unfairly discriminatory.

2171 Rates on personal lines residential risks not eligible for
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2172 coverage by the corporation may be found inadequate by the

2173 office if they are clearly insufficient, together with the

2174 investment income attributable to such risks, to sustain

2175 projected losses and expenses in the class of business to which

2176 such rates apply. Rates on personal lines residential risks not

2177 eligible for coverage by the corporation may also be found

2178 inadequate as to the premium charged to a risk or group of risks

2179 if discounts or credits are allowed that exceed a reasonable

2180 reflection of expense savings and reasonably expected loss

2181 experience from the risk or group of risks. Rates on personal

2182 lines residential risks not eligible for coverage by the

2183 corporation may be found to be unfairly discriminatory as to a

2184 risk or group of risks by the office if the application of

2185 premium discounts, credits, or surcharges among such risks does

2186 not bear a reasonable relationship to the expected loss and

2187 expense experience among the various risks. A rating plan,

2188 including discounts, credits, or surcharges on personal lines

2189 residential risks not eligible for coverage by the corporation

2190 may also be found to be unfairly discriminatory if the plan

2191 fails to clearly and equitably reflect consideration of the

2192 policyholder's participation in a risk management program

2193 adjusted pursuant to s. 627.0625. The office may order an

2194 insurer to discontinue using a rate for new policies or upon

2195 renewal of a policy if the office finds the rate to be

2196 inadequate or unfairly discriminatory. Insurers must maintain

2197 records and documentation relating to rates and forms subject to
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2198 this sub-subparagraph for a period of at least 5 years after the

2199 effective date of the policy.

2200 e. For policies subject to nonrenewal as a result of the

2201 risk being no longer eligible for coverage pursuant to sub2202

subparagraph d., the corporation shall, directly or through the

2203 market assistance plan, make information from confidential

2204 underwriting and claims files of policyholders available only to

2205 licensed general lines agents who register with the corporation

2206 to receive such information according to the following

2207 procedures:

2208 (I) By August 1, 2006, the corporation shall provide

2209 policyholders who are not eligible for renewal pursuant to sub2210

subparagraph d. the opportunity to request in writing, within 30

2211 days after the notification is sent, that information from their

2212 confidential underwriting and claims files not be released to

2213 licensed general lines agents registered pursuant to sub-sub2214

subparagraph e.(II);

2215 (II) By August 1, 2006, the corporation shall make

2216 available to licensed general lines agents the registration

2217 procedures to be used to obtain confidential information from

2218 underwriting and claims files for policies not eligible for

2219 renewal pursuant to sub-subparagraph d. As a condition of

2220 registration, the corporation shall require the licensed general

2221 lines agent to attest that the agent has the experience and

2222 relationships with authorized or surplus lines carriers to

2223 attempt to offer replacement coverage for policies not eligible

2224 for renewal pursuant to sub-subparagraph d.
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2225 (III) By September 1, 2006, the corporation shall make

2226 available through a secured website to licensed general lines

2227 agents registered pursuant to sub-sub-subparagraph e.(II)

2228 application, rating, loss history, mitigation, and policy type

2229 information relating to all policies not eligible for renewal

2230 pursuant to sub-subparagraph d. and for which the policyholder

2231 has not requested the corporation withhold such information

2232 pursuant to sub-sub-subparagraph e.(I). The licensed general

2233 lines agent registered pursuant to sub-sub-subparagraph e.(II)

2234 may use such information to contact and assist the policyholder

2235 in securing replacement policies and the agent may disclose to

2236 the policyholder such information was obtained from the

2237 corporation.

2238 f. With respect to nonhomestead property, eligibility must

2239 be determined in accordance with sub-sub-sub-subparagraph

2240 (b)2.a.(II)(A).

2241 6. Must provide by July 1, 2007, that an application for

2242 coverage for a new policy is subject to a waiting period of 10

2243 days before coverage is effective, during which time the

2244 corporation shall make such application available for review by

2245 general lines agents and authorized property and casualty

2246 insurers. The board may approve exceptions that allow for

2247 coverage to be effective before the end of the 10-day waiting

2248 period, for coverage issued in conjunction with a real estate

2249 closing, and for such other exceptions as the board determines

2250 are necessary to prevent lapses in coverage.
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2251 7.6. Must include rules for classifications of risks and

2252 rates therefor.

2253 8.7. Must provide that if premium and investment income

2254 for an account attributable to a particular calendar year are in

2255 excess of projected losses and expenses for the account

2256 attributable to that year, such excess shall be held in surplus

2257 in the account. Such surplus shall be available to defray

2258 deficits in that account as to future years and shall be used

2259 for that purpose prior to assessing assessable insurers and

2260 assessable insureds as to any calendar year.

2261 9.8. Must provide objective criteria and procedures to be

2262 uniformly applied for all applicants in determining whether an

2263 individual risk is so hazardous as to be uninsurable. In making

2264 this determination and in establishing the criteria and

2265 procedures, the following shall be considered:

2266 a. Whether the likelihood of a loss for the individual

2267 risk is substantially higher than for other risks of the same

2268 class; and

2269 b. Whether the uncertainty associated with the individual

2270 risk is such that an appropriate premium cannot be determined.

2271

2272 The acceptance or rejection of a risk by the corporation shall

2273 be construed as the private placement of insurance, and the

2274 provisions of chapter 120 shall not apply.

2275 10.9. Must provide that the corporation shall make its

2276 best efforts to procure catastrophe reinsurance at reasonable
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2277 rates, to cover its projected 100-year probable maximum loss in

2278 the homestead accounts as determined by the board of governors.

2279 11.10. Must provide that in the event of regular deficit

2280 assessments under sub-subparagraph (b)3.a. or sub-subparagraph

2281 (b)3.b., in the personal lines homestead account, the commercial

2282 lines residential homestead account, or the high-risk homestead

2283 account, the corporation shall levy upon corporation homestead

2284 account policyholders in its next rate filing, or by a separate

2285 rate filing solely for this purpose, a Citizens policyholder

2286 market equalization surcharge arising from a regular assessment

2287 in such account in a percentage equal to the total amount of

2288 such regular assessments divided by the aggregate statewide

2289 direct written premium for subject lines of business for the

2290 prior calendar year preceding the year in which the deficit to

2291 which the regular assessment related is incurred. Citizens

2292 policyholder Market equalization surcharges under this

2293 subparagraph are not considered premium and are not subject to

2294 commissions, fees, or premium taxes; however, failure to pay the

2295 Citizens policyholder a market equalization surcharge shall be

2296 treated as failure to pay premium. Notwithstanding any other

2297 provision of this section, for purposes of the Citizens

2298 policyholder surcharges to be levied pursuant to this

2299 subparagraph, the total amount of the regular assessment to

2300 which such Citizens policyholder surcharge relates shall be

2301 determined as set forth in sub-subparagraphs (b)3.a., b., and c.

2302 12.11. The policies issued by the corporation must provide

2303 that, if the corporation or the market assistance plan obtains
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2304 an offer from an authorized insurer to cover the risk at its

2305 approved rates, the risk is no longer eligible for renewal

2306 through the corporation.

2307 13.12. Corporation policies and applications must include

2308 a notice that the corporation policy could, under this section,

2309 be replaced with a policy issued by an authorized insurer that

2310 does not provide coverage identical to the coverage provided by

2311 the corporation or an insurer writing coverage pursuant to part

2312 VIII of chapter 626. The notice shall also specify that

2313 acceptance of corporation coverage creates a conclusive

2314 presumption that the applicant or policyholder is aware of this

2315 potential.

2316 14.13. May establish, subject to approval by the office,

2317 different eligibility requirements and operational procedures

2318 for any line or type of coverage for any specified county or

2319 area if the board determines that such changes to the

2320 eligibility requirements and operational procedures are

2321 justified due to the voluntary market being sufficiently stable

2322 and competitive in such area or for such line or type of

2323 coverage and that consumers who, in good faith, are unable to

2324 obtain insurance through the voluntary market through ordinary

2325 methods would continue to have access to coverage from the

2326 corporation. When coverage is sought in connection with a real

2327 property transfer, such requirements and procedures shall not

2328 provide for an effective date of coverage later than the date of

2329 the closing of the transfer as established by the transferor,

2330 the transferee, and, if applicable, the lender.
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2331 15.14. Must provide that, with respect to the high-risk

2332 homestead account, any assessable insurer with a surplus as to

2333 policyholders of $25 million or less writing 25 percent or more

2334 of its total countrywide property insurance premiums in this

2335 state may petition the office, within the first 90 days of each

2336 calendar year, to qualify as a limited apportionment company. In

2337 no event shall a limited apportionment company be required to

2338 participate in the portion of any assessment, within the high2339

risk account, pursuant to sub-subparagraph (b)3.a. or sub2340

subparagraph (b)3.b. in the aggregate which exceeds $50 million

2341 after payment of available high-risk account funds in any

2342 calendar year. However, a limited apportionment company shall

2343 collect from its policyholders any emergency assessment imposed

2344 under sub-subparagraph (b)3.d. The plan shall provide that, if

2345 the office determines that any regular assessment will result in

2346 an impairment of the surplus of a limited apportionment company,

2347 the office may direct that all or part of such assessment be

2348 deferred as provided in subparagraph (g)4. However, there shall

2349 be no limitation or deferment of an emergency assessment to be

2350 collected from policyholders under sub-subparagraph (b)3.d.

2351 16.15. Must provide that the corporation appoint as its

2352 licensed agents only those agents who also hold an appointment

2353 as defined in s. 626.015(3) with an insurer who at the time of

2354 the agent's initial appointment by the corporation is authorized

2355 to write and is actually writing personal lines residential

2356 property coverage, commercial residential property coverage, or

2357 commercial nonresidential property coverage within the state.
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2358 17. Must provide, by July 1, 2007, a premium payment plan

2359 option to its policyholders which allows for quarterly and

2360 semiannual payment of premiums.

2361 18. Must provide that the hurricane deductible for any

2362 property in the nonhomestead account with an insured value of

2363 $250,000 or more must be at least 5 percent of the insured

2364 value.

2365 19. Must provide that the application for coverage under

2366 the nonhomestead account and the declaration page of each

2367 nonhomestead account policy include a statement in boldface 12-

2368 point type specifying that public subsidies do not support the

2369 corporation's coverage of nonhomestead property; that if the

2370 nonhomestead account of the corporation sustains a deficit or is

2371 unable to pay claims, the nonhomestead policyholder shall be

2372 subject to an immediate assessment in an amount up to 100

2373 percent of the premium and a further assessment upon renewal of

2374 the policy; and that the applicant or policyholder may wish to

2375 seek alternative coverage from an authorized insurer or surplus

2376 lines insurer that will not be subject to such potential

2377 assessments.

2378 20. Must provide that the application for coverage under

2379 any of the homestead accounts and the declaration page of each

2380 homestead account policy include a statement in boldface 12-

2381 point type specifying that a false declaration of homestead

2382 status for purposes of obtaining coverage in any of the

2383 homestead accounts may constitute the offense of insurance
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2384 fraud, as prohibited and punishable as a felony under s.

2385 817.234.

2386 21. Must limit coverage on mobile homes or manufactured

2387 homes built prior to 1994 to actual cash value of the dwelling

2388 rather than replacement costs of the dwelling. The actual cash

2389 value of these dwellings may be determined by:

2390 a. A residential appraisal no more than 1 year old from a

2391 Florida licensed appraiser which provides the Depreciated Value

2392 of Improvements; or

2393 b. A purchase agreement or bill of sale no more than 1

2394 year old which reflects the purchase price less the land value.

2395 22. Must provide that, notwithstanding any limitation to

2396 the contrary regarding coverage of residential structures,

2397 including, but not limited to, classification or location of

2398 risks, the corporation shall provide coverage to residential

2399 structures constructed after the adoption of the Florida

2400 Building Code for the full value of such structures. Premiums

2401 for such residential structures shall fully reflect all

2402 appropriate discounts, credits, or other rate differentials

2403 based upon actual experience or any other loss relativity

2404 studies available to the corporation.

2405 (d)1. All prospective employees for senior management

2406 positions, as defined by the plan of operation, are subject to

2407 background checks as a prerequisite for employment. The office

2408 shall conduct background checks on such prospective employees

2409 pursuant to ss. 624.404(3), 624.34, and 628.261.
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2410 2. On or before July 1 of each year, employees of the

2411 corporation are required to sign and submit a statement

2412 attesting that they do not have a conflict of interest, as

2413 defined in part III of chapter 112. As a condition of

2414 employment, all prospective employees are required to sign and

2415 submit to the corporation a conflict-of-interest statement.

2416 3. Senior managers and members of the board of governors

2417 are subject to the provisions of part III of chapter 112,

2418 including, but not limited to, the code of ethics and public

2419 disclosure and reporting of financial interests, pursuant to s.

2420 112.3145. Senior managers and board members are also required to

2421 file such disclosures with the Office of Insurance Regulation.

2422 The executive director of the corporation or his or her designee

2423 shall notify each newly appointed and existing appointed member

2424 of the board of governors and senior managers of his or her duty

2425 to comply with the reporting requirements of part III of chapter

2426 112. At least quarterly, the executive director or his or her

2427 designee shall submit to the Commission on Ethics a list of

2428 names of the senior managers and members of the board of

2429 governors that are subject to the public disclosure requirements

2430 under s. 112.3145.

2431 4. Notwithstanding s. 112.3148 or s. 112.3149, or any

2432 other provision of law, an employee or board member may not

2433 knowingly accept, directly or indirectly, any gift or

2434 expenditure from a person or entity, or an employee or

2435 representative of such person or entity, that has a contractual

2436 relationship with the corporation or who is under consideration
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2437 for a contract. An employee or board member that fails to comply

2438 with this subparagraph is subject to penalties provided under

2439 ss. 112.317 and 112.3173.

2440 5. Any senior manager of the corporation who is employed

2441 on or after January 1, 2007, regardless of the date of hire, who

2442 subsequently retires or terminates employment is prohibited from

2443 representing another person or entity before the corporation for

2444 2 years after retirement or termination of employment from the

2445 corporation.

2446 6. Any employee of the corporation who is employed on or

2447 after January 1, 2007, regardless of the date of hire, who

2448 subsequently retires or terminates employment is prohibited from

2449 having any employment or contractual relationship for 2 years

2450 with an insurer that has received a take-out bonus from the

2451 corporation.

2452 (e) Purchases that equal or exceed $2,500, but are less

2453 than $25,000, shall be made by receipt of written quotes,

2454 written record of telephone quotes, or informal bids, whenever

2455 practical. The procurement of goods or services valued at or

2456 over $25,000 shall be subject to competitive solicitation,

2457 except in situations where the goods or services are provided by

2458 a sole source or are deemed an emergency purchase; the services

2459 are exempted from competitive solicitation requirements under s.

2460 287.057(5)(f); or the procurement of services is subject to s.

2461 627.3513. Justification for the sole-sourcing or emergency

2462 procurement must be documented. Contracts for goods or services

2463 valued at or over $100,000 are subject to approval by the board.
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2464 (f) The board shall determine whether it is more cost2465

effective and in the best interests of the corporation to use

2466 legal services provided by in-house attorneys employed by the

2467 corporation rather than contracting with outside counsel. In

2468 making such determination, the board shall document its findings

2469 and shall consider: the expertise needed; whether time

2470 commitments exceed in-house staff resources; whether local

2471 representation is needed; the travel, lodging and other costs

2472 associated with in-house representation; and such other factors

2473 that the board determines are relevant.

2474 (g) The corporation may not retain a lobbyist to represent

2475 it before the legislative branch or executive branch. However,

2476 full-time employees of the corporation may register as lobbyists

2477 and represent the corporation before the legislative branch or

2478 executive branch.

2479 (h)1. The Office of the Internal Auditor is established

2480 within the corporation to provide a central point for

2481 coordination of and responsibility for activities that promote

2482 accountability, integrity, and efficiency to the policyholders

2483 and to the taxpayers of this state. The internal auditor shall

2484 be appointed by the board of governors, shall report to and be

2485 under the general supervision of the board of governors, and is

2486 not subject to supervision by any employee of the corporation.

2487 Administrative staff and support shall be provided by the

2488 corporation. The internal auditor shall be appointed without

2489 regard to political affiliation. It is the duty and

2490 responsibility of the internal auditor to:
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2491 a. Provide direction for, supervise, conduct, and

2492 coordinate audits, investigations, and management reviews

2493 relating to the programs and operations of the corporation.

2494 b. Conduct, supervise, or coordinate other activities

2495 carried out or financed by the corporation for the purpose of

2496 promoting efficiency in the administration of, or preventing and

2497 detecting fraud, abuse, and mismanagement in, its programs and

2498 operations.

2499 c. Submit final audit reports, reviews, or investigative

2500 reports to the board of governors, the executive director, the

2501 members of the Financial Services Commission, the President of

2502 the Senate, and the Speaker of the House of Representatives.

2503 d. Keep the board of governors informed concerning fraud,

2504 abuses, and internal control deficiencies relating to programs

2505 and operations administered or financed by the corporation,

2506 recommend corrective action, and report on the progress made in

2507 implementing corrective action.

2508 e. Report expeditiously to the Department of Law

2509 Enforcement or other law enforcement agencies, as appropriate,

2510 whenever the internal auditor has reasonable grounds to believe

2511 there has been a violation of criminal law.

2512 2. On or before February 15, the internal auditor shall

2513 prepare an annual report evaluating the effectiveness of the

2514 internal controls of the corporation and providing

2515 recommendations for corrective action, if necessary, and

2516 summarizing the audits, reviews, and investigations conducted by

2517 the office during the preceding fiscal year. The final report

HB 7225, Engrossed 1 2006

CODING: Words stricken are deletions; words underlined are additions.

hb7225-03-e1

Page 95 of 179

F L O R I D A H O U S E O F R E P R E S E N T A T I V E S

2518 shall be furnished to the board of governors and the executive

2519 director, the President of the Senate, the Speaker of the House

2520 of Representatives, and the Financial Services Commission.

2521 (i) The corporation shall establish a unit or division

2522 responsible for receiving and responding to consumer complaints,

2523 which unit or division is the sole responsibility of a senior

2524 manager of the corporation.

2525 (j) The office shall conduct a comprehensive market

2526 conduct examination of the corporation every 2 years to

2527 determine compliance with its plan of operation and internal

2528 operations procedures. The first market conduct examination

2529 report shall be submitted to the President of the Senate and the

2530 Speaker of the House of Representatives no later than February

2531 1, 2009. Subsequent reports shall be submitted on or before

2532 February 1 every 2 years thereafter.

2533 (k) The Auditor General shall conduct an operational audit

2534 of the corporations every 3 years to evaluate management's

2535 performance in administering laws, policies, and procedures

2536 governing the operations of the corporation in an efficient and

2537 effective manner. The scope of the review shall include, but is

2538 not limited to, evaluating claims handling, customer service,

2539 take-out programs and bonuses, financing arrangements,

2540 procurement of goods and services, internal controls, and the

2541 internal audit function.

2542 (l)(d)1.a. It is the intent of the Legislature that the

2543 rates for coverage provided by the corporation be actuarially

2544 adequate sound and not competitive with approved rates charged
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2545 in the admitted voluntary market, so that the corporation

2546 functions as a residual market mechanism to provide insurance

2547 only when the insurance cannot be procured in the voluntary

2548 market. Rates shall include a residual market risk load that

2549 reflects the concentrated exposure of the corporation and the

2550 impact of adverse selection as well as an appropriate

2551 catastrophe loading factor that reflects the actual catastrophic

2552 exposure of the corporation.

2553 b. It is the intent of the Legislature to reaffirm the

2554 requirement of rate adequacy in the residual market. Recognizing

2555 that rates may comply with the intent expressed in sub2556

subparagraph a. and yet be inadequate and recognizing the public

2557 need to limit subsidies within the residual market, it is the

2558 further intent of the Legislature to establish statutory

2559 standards for rate adequacy. Such standards are intended to

2560 supplement the standard specified in s. 627.062(2)(e)3.,

2561 providing that rates are inadequate if they are clearly

2562 insufficient to sustain projected losses and expenses in the

2563 class of business to which they apply.

2564 2. For each county, the average rates of the corporation

2565 for each line of business for personal lines residential

2566 policies excluding rates for wind-only policies shall be no

2567 lower than the average rates charged by the insurer that had the

2568 highest average rate in that county among the 20 insurers with

2569 the greatest total direct written premium in the state for that

2570 line of business in the preceding year, except that with respect

2571 to mobile home coverages, the average rates of the corporation
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2572 shall be no lower than the average rates charged by the insurer

2573 that had the highest average rate in that county among the 5

2574 insurers with the greatest total written premium for mobile home

2575 owner's policies in the state in the preceding year.

2576 3. Rates for personal lines residential wind-only policies

2577 must be actuarially adequate sound and not competitive with

2578 approved rates charged by authorized insurers. If the filing

2579 under this paragraph is made at least 90 days before the

2580 proposed effective date and the filing is not implemented during

2581 the office's review of the filing and any proceeding and

2582 judicial review, such filing shall be considered a file and use

2583 filing. In such case, the office shall finalize its review by

2584 issuance of a notice of intent to approve or a notice of intent

2585 to disapprove within 90 days after receipt of the filing. The

2586 notice of intent to approve and the notice of intent to

2587 disapprove constitute agency action for purposes of the

2588 Administrative Procedure Act. Requests for supporting

2589 information, requests for mathematical or mechanical

2590 corrections, or notification to the insurer by the office of its

2591 preliminary findings shall not toll the 90-day period during any

2592 such proceedings and subsequent judicial review. The rate shall

2593 be deemed approved if the office does not issue a notice of

2594 intent to approve or a notice of intent to disapprove within 90

2595 days after receipt of the filing. Corporation rate manuals shall

2596 include a rate surcharge for seasonal occupancy. To ensure that

2597 personal lines residential wind-only rates are not competitive

2598 with approved rates charged by authorized insurers, the
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2599 corporation, in conjunction with the office, shall develop a

2600 wind-only ratemaking methodology, which methodology shall be

2601 contained in each rate filing made by the corporation with the

2602 office. If the office determines that the wind-only rates or

2603 rating factors filed by the corporation fail to comply with the

2604 wind-only ratemaking methodology provided for in this

2605 subsection, it shall so notify the corporation and require the

2606 corporation to amend its rates or rating factors to come into

2607 compliance within 90 days of notice from the office.

2608 4.a. For the purposes of establishing a pilot program to

2609 evaluate issues relating to the availability and affordability

2610 of insurance in an area where historically there has been little

2611 market competition, the provisions of subparagraph 2. do not

2612 apply to coverage provided by the corporation in Monroe County

2613 if the office determines that a reasonable degree of competition

2614 does not exist for personal lines residential policies. The

2615 provisions of subparagraph 3. do not apply to coverage provided

2616 by the corporation in Monroe County if the office determines

2617 that a reasonable degree of competition does not exist for

2618 personal lines residential policies in the area of that county

2619 which is eligible for wind-only coverage. In this county, the

2620 rates for personal lines residential coverage shall be

2621 actuarially adequate sound and not excessive, inadequate, or

2622 unfairly discriminatory and are subject to the other provisions

2623 of the paragraph and s. 627.062. The commission shall adopt

2624 rules establishing the criteria for determining whether a

2625 reasonable degree of competition exists for personal lines
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2626 residential policies in Monroe County. Any proposed rate

2627 increase filed by the corporation after May 1, 2006, but before

2628 October 1, 2006, for Monroe County based upon actuarial adequacy

2629 shall be implemented in equal amounts over a period of 3 years.

2630 b. Pursuant to a report by March 1, 2006, the office shall

2631 submit a report to the Legislature providing an evaluation of

2632 the implementation of the pilot program affecting Monroe County

2633 and indicating that there has historically been a lack of a

2634 reasonable degree of competition in Monroe County, the office

2635 shall proceed as follows:

2636 (I) The office shall order the corporation to charge only

2637 approved rates in effect for Monroe County on October 1, 2005,

2638 until any new rates are approved by the office.

2639 (II) The office shall hold one or more public hearings,

2640 with at least 30 days' advance notice to interested persons, in

2641 Monroe County prior to the approval or implementation of a rate

2642 filing which proposes rates that exceed rates that were in

2643 effect for Monroe County on October 1, 2005.

2644 (III) The office shall make available for public

2645 inspection 30 days prior to such hearings the office's written

2646 actuarial analysis if such analysis differs materially from that

2647 submitted by the corporation in support of the new rates filed.

2648 The office and the corporation shall also provide actuaries and

2649 qualified experts in attendance at such hearings to answer

2650 questions from actuaries or other qualified experts representing

2651 Monroe County or the public concerning the new rates filed.

2652 Additionally, the office shall provide for a technical hearing
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2653 at which only actuaries and qualified experts representing the

2654 office, the corporation, Monroe County, or the Office of the

2655 Insurance Consumer Advocate may testify and at which the public

2656 may attend.

2657 (IV) Notwithstanding any other provision of law, the

2658 office shall order the portion of any premium collected in 2006

2659 based on a rate charged on a use and file bases above that which

2660 was actuarially justified to be returned to such policyholder in

2661 the form of a credit or refund.

2662 5. Rates for commercial lines coverage shall not be

2663 subject to the requirements of subparagraph 2., but shall be

2664 subject to all other requirements of this paragraph and s.

2665 627.062.

2666 6.a. Nothing in this paragraph shall require or allow the

2667 corporation to adopt a rate that is inadequate under s. 627.062

2668 or under sub-subparagraph b. or sub-subparagraph c.

2669 b. With respect to rates for coverage in any homestead

2670 account, a rate is deemed inadequate if the rate is not

2671 sufficient to generate, by means of cash flow, procurement of

2672 coverage under the Florida Hurricane Catastrophe Fund,

2673 reinsurance costs whether or not reinsurance is procured, and

2674 investment income, moneys sufficient to pay all claims and

2675 expenses reasonably expected to result from a 100-year probable

2676 maximum loss event without resort to any regular or emergency

2677 assessments, long-term debt, state revenues, or other funding

2678 sources that reflect any subsidy from persons or entities other

2679 than corporation homestead accounts policyholders.
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2680 c.(I) With respect to rates for coverage in the

2681 nonhomestead account, a rate is deemed inadequate if the rate is

2682 not sufficient to generate, by means of cash flow, procurement

2683 of coverage under the Florida Hurricane Catastrophe Fund,

2684 reinsurance costs, whether or not reinsurance is procured, and

2685 investment income and moneys sufficient to pay all claims and

2686 expenses reasonably expected to result from a 125-year probable

2687 maximum loss event without resort to any assessments, debt,

2688 state revenues, or other funding sources that reflect any

2689 subsidy from persons or entities other than corporation

2690 nonhomestead account policyholders. The rate initially filed by

2691 the corporation to comply with this sub-sub-subparagraph shall

2692 only by effective for 1 year.

2693 (II) For the year following the initial year under sub2694

sub-subparagraph (I), the rate is deemed inadequate if the rate

2695 is not sufficient to generate moneys sufficient to pay all

2696 claims and expenses reasonably expected to result from a 150-

2697 year probable maximum loss event using the same criteria

2698 provided in sub-sub-subparagraph (I).

2699 (III) For the 2 years following the year under sub-sub2700

subparagraph (II), the rate shall be based upon a 175-year and

2701 200-year probable maximum loss event, respectively.

2702 7. The corporation shall certify to the office at least

2703 twice annually that its personal lines rates comply with the

2704 requirements of subparagraphs 1., and 2., and 6. If any

2705 adjustment in the rates or rating factors of the corporation is

2706 necessary to ensure such compliance, the corporation shall make
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2707 and implement such adjustments and file its revised rates and

2708 rating factors with the office. If the office thereafter

2709 determines that the revised rates and rating factors fail to

2710 comply with the provisions of subparagraphs 1. and 2., it shall

2711 notify the corporation and require the corporation to amend its

2712 rates or rating factors in conjunction with its next rate

2713 filing. The office must notify the corporation by electronic

2714 means of any rate filing it approves for any insurer among the

2715 insurers referred to in subparagraph 2.

2716 8. In addition to the rates otherwise determined pursuant

2717 to this paragraph, the corporation shall impose and collect an

2718 amount equal to the premium tax provided for in s. 624.509 to

2719 augment the financial resources of the corporation.

2720 9.a. To assist the corporation in developing additional

2721 ratemaking methods to assure compliance with subparagraphs 1.

2722 and 4., the corporation shall appoint a rate methodology panel

2723 consisting of one person recommended by the Florida Association

2724 of Insurance Agents, one person recommended by the Professional

2725 Insurance Agents of Florida, one person recommended by the

2726 Florida Association of Insurance and Financial Advisors, one

2727 person recommended by the insurer with the highest voluntary

2728 market share of residential property insurance business in the

2729 state, one person recommended by the insurer with the second2730

highest voluntary market share of residential property insurance

2731 business in the state, one person recommended by an insurer

2732 writing commercial residential property insurance in this state,

2733 one person recommended by the Office of Insurance Regulation,
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2734 and one board member designated by the board chairman, who shall

2735 serve as chairman of the panel.

2736 b. By January 1, 2004, the rate methodology panel shall

2737 provide a report to the corporation of its findings and

2738 recommendations for the use of additional ratemaking methods and

2739 procedures, including the use of a rate equalization surcharge

2740 in an amount sufficient to assure that the total cost of

2741 coverage for policyholders or applicants to the corporation is

2742 sufficient to comply with subparagraph 1.

2743 c. Within 30 days after such report, the corporation shall

2744 present to the President of the Senate, the Speaker of the House

2745 of Representatives, the minority party leaders of each house of

2746 the Legislature, and the chairs of the standing committees of

2747 each house of the Legislature having jurisdiction of insurance

2748 issues, a plan for implementing the additional ratemaking

2749 methods and an outline of any legislation needed to facilitate

2750 use of the new methods.

2751 d. The plan must include a provision that producer

2752 commissions paid by the corporation shall not be calculated in

2753 such a manner as to include any rate equalization surcharge.

2754 However, without regard to the plan to be developed or its

2755 implementation, producer commissions paid by the corporation for

2756 each account, other than the quota share primary program, shall

2757 remain fixed as to percentage, effective rate, calculation, and

2758 payment method until January 1, 2004.

2759 9.10. By January 1, 2004, The corporation shall provide

2760 develop a notice to policyholders or applicants that the rates
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2761 of Citizens Property Insurance Corporation are intended to be

2762 higher than the rates of any admitted carrier and providing

2763 other information the corporation deems necessary to assist

2764 consumers in finding other voluntary admitted insurers willing

2765 to insure their property.

2766 (m)(e) If coverage in an account is deactivated pursuant

2767 to paragraph (f), coverage through the corporation shall be

2768 reactivated by order of the office only under one of the

2769 following circumstances:

2770 1. If the market assistance plan receives a minimum of 100

2771 applications for coverage within a 3-month period, or 200

2772 applications for coverage within a 1-year period or less for

2773 residential coverage, unless the market assistance plan provides

2774 a quotation from admitted carriers at their filed rates for at

2775 least 90 percent of such applicants. Any market assistance plan

2776 application that is rejected because an individual risk is so

2777 hazardous as to be uninsurable using the criteria specified in

2778 subparagraph (c)8. shall not be included in the minimum

2779 percentage calculation provided herein. In the event that there

2780 is a legal or administrative challenge to a determination by the

2781 office that the conditions of this subparagraph have been met

2782 for eligibility for coverage in the corporation, any eligible

2783 risk may obtain coverage during the pendency of such challenge.

2784 2. In response to a state of emergency declared by the

2785 Governor under s. 252.36, the office may activate coverage by

2786 order for the period of the emergency upon a finding by the
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2787 office that the emergency significantly affects the availability

2788 of residential property insurance.

2789 (n)(f)1. The corporation shall file with the office

2790 quarterly statements of financial condition, an annual statement

2791 of financial condition, and audited financial statements in the

2792 manner prescribed by law. In addition, the corporation shall

2793 report to the office monthly on the types, premium, exposure,

2794 and distribution by county of its policies in force, and shall

2795 submit other reports as the office requires to carry out its

2796 oversight of the corporation.

2797 2. The activities of the corporation shall be reviewed at

2798 least annually by the office to determine whether coverage shall

2799 be deactivated in an account on the basis that the conditions

2800 giving rise to its activation no longer exist.

2801 (o)(g)1. The corporation shall certify to the office its

2802 needs for annual assessments as to a particular calendar year,

2803 and for any interim assessments that it deems to be necessary to

2804 sustain operations as to a particular year pending the receipt

2805 of annual assessments. Upon verification, the office shall

2806 approve such certification, and the corporation shall levy such

2807 annual or interim assessments. Such assessments shall be

2808 prorated as provided in paragraph (b). The corporation shall

2809 take all reasonable and prudent steps necessary to collect the

2810 amount of assessment due from each assessable insurer,

2811 including, if prudent, filing suit to collect such assessment.

2812 If the corporation is unable to collect an assessment from any

2813 assessable insurer, the uncollected assessments shall be levied
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2814 as an additional assessment against the assessable insurers and

2815 any assessable insurer required to pay an additional assessment

2816 as a result of such failure to pay shall have a cause of action

2817 against such nonpaying assessable insurer. Assessments shall be

2818 included as an appropriate factor in the making of rates. The

2819 failure of a surplus lines agent to collect and remit any

2820 regular or emergency assessment levied by the corporation is

2821 considered to be a violation of s. 626.936 and subjects the

2822 surplus lines agent to the penalties provided in that section.

2823 2. The governing body of any unit of local government, any

2824 residents of which are insured by the corporation, may issue

2825 bonds as defined in s. 125.013 or s. 166.101 from time to time

2826 to fund an assistance program, in conjunction with the

2827 corporation, for the purpose of defraying deficits of the

2828 corporation. In order to avoid needless and indiscriminate

2829 proliferation, duplication, and fragmentation of such assistance

2830 programs, any unit of local government, any residents of which

2831 are insured by the corporation, may provide for the payment of

2832 losses, regardless of whether or not the losses occurred within

2833 or outside of the territorial jurisdiction of the local

2834 government. Revenue bonds under this subparagraph may not be

2835 issued until validated pursuant to chapter 75, unless a state of

2836 emergency is declared by executive order or proclamation of the

2837 Governor pursuant to s. 252.36 making such findings as are

2838 necessary to determine that it is in the best interests of, and

2839 necessary for, the protection of the public health, safety, and

2840 general welfare of residents of this state and declaring it an
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2841 essential public purpose to permit certain municipalities or

2842 counties to issue such bonds as will permit relief to claimants

2843 and policyholders of the corporation. Any such unit of local

2844 government may enter into such contracts with the corporation

2845 and with any other entity created pursuant to this subsection as

2846 are necessary to carry out this paragraph. Any bonds issued

2847 under this subparagraph shall be payable from and secured by

2848 moneys received by the corporation from emergency assessments

2849 under sub-subparagraph (b)3.d., and assigned and pledged to or

2850 on behalf of the unit of local government for the benefit of the

2851 holders of such bonds. The funds, credit, property, and taxing

2852 power of the state or of the unit of local government shall not

2853 be pledged for the payment of such bonds. If any of the bonds

2854 remain unsold 60 days after issuance, the office shall require

2855 all insurers subject to assessment to purchase the bonds, which

2856 shall be treated as admitted assets; each insurer shall be

2857 required to purchase that percentage of the unsold portion of

2858 the bond issue that equals the insurer's relative share of

2859 assessment liability under this subsection. An insurer shall not

2860 be required to purchase the bonds to the extent that the office

2861 determines that the purchase would endanger or impair the

2862 solvency of the insurer.

2863 3.a. The corporation shall adopt one or more programs

2864 subject to approval by the office for the reduction of both new

2865 and renewal writings in the corporation. Beginning January 1,

2866 2008, any program the corporation adopts for the payment of

2867 bonuses to an insurer for each risk the insurer removes from the
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2868 corporation shall comply with s. 627.3511(2) and may not exceed

2869 the amount referenced in s. 627.3511(2) for each risk removed.

2870 The corporation may consider any prudent and not unfairly

2871 discriminatory approach to reducing corporation writings, and

2872 may adopt a credit against assessment liability or other

2873 liability that provides an incentive for insurers to take risks

2874 out of the corporation and to keep risks out of the corporation

2875 by maintaining or increasing voluntary writings in counties or

2876 areas in which corporation risks are highly concentrated and a

2877 program to provide a formula under which an insurer voluntarily

2878 taking risks out of the corporation by maintaining or increasing

2879 voluntary writings will be relieved wholly or partially from

2880 assessments under sub-subparagraphs (b)3.a. and b. When the

2881 corporation enters into a contractual agreement for a take-out

2882 plan, the producing agent of record of the corporation policy is

2883 entitled to retain any unearned commission on such policy, and

2884 the insurer shall either:

2885 (I) Pay to the producing agent of record of the policy,

2886 for the first year, an amount which is the greater of the

2887 insurer's usual and customary commission for the type of policy

2888 written or a policy fee equal to the usual and customary

2889 commission of the corporation; or

2890 (II) Offer to allow the producing agent of record of the

2891 policy to continue servicing the policy for a period of not less

2892 than 1 year and offer to pay the agent the insurer's usual and

2893 customary commission for the type of policy written. If the

2894 producing agent is unwilling or unable to accept appointment by
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2895 the new insurer, the new insurer shall pay the agent in

2896 accordance with sub-sub-subparagraph (I).

2897 b. Any credit or exemption from regular assessments

2898 adopted under this subparagraph shall last no longer than the 3

2899 years following the cancellation or expiration of the policy by

2900 the corporation. With the approval of the office, the board may

2901 extend such credits for an additional year if the insurer

2902 guarantees an additional year of renewability for all policies

2903 removed from the corporation, or for 2 additional years if the

2904 insurer guarantees 2 additional years of renewability for all

2905 policies so removed.

2906 c. There shall be no credit, limitation, exemption, or

2907 deferment from emergency assessments to be collected from

2908 policyholders pursuant to sub-subparagraph (b)3.d.

2909 4. The plan shall provide for the deferment, in whole or

2910 in part, of the assessment of an assessable insurer, other than

2911 an emergency assessment collected from policyholders pursuant to

2912 sub-subparagraph (b)3.d., if the office finds that payment of

2913 the assessment would endanger or impair the solvency of the

2914 insurer. In the event an assessment against an assessable

2915 insurer is deferred in whole or in part, the amount by which

2916 such assessment is deferred may be assessed against the other

2917 assessable insurers in a manner consistent with the basis for

2918 assessments set forth in paragraph (b).

2919 (p)(h) Nothing in this subsection shall be construed to

2920 preclude the issuance of residential property insurance coverage

2921 pursuant to part VIII of chapter 626.
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2922 (q)(i) There shall be no liability on the part of, and no

2923 cause of action of any nature shall arise against, any

2924 assessable insurer or its agents or employees, the corporation

2925 or its agents or employees, members of the board of governors or

2926 their respective designees at a board meeting, corporation

2927 committee members, or the office or its representatives, for any

2928 action taken by them in the performance of their duties or

2929 responsibilities under this subsection. Such immunity does not

2930 apply to:

2931 1. Any of the foregoing persons or entities for any

2932 willful tort;

2933 2. The corporation or its producing agents for breach of

2934 any contract or agreement pertaining to insurance coverage;

2935 3. The corporation with respect to issuance or payment of

2936 debt; or

2937 4. Any assessable insurer with respect to any action to

2938 enforce an assessable insurer's obligations to the corporation

2939 under this subsection.

2940 (r)(j) For the purposes of s. 199.183(1), the corporation

2941 shall be considered a political subdivision of the state and

2942 shall be exempt from the corporate income tax. The premiums,

2943 assessments, investment income, and other revenue of the

2944 corporation are funds received for providing property insurance

2945 coverage as required by this subsection, paying claims for

2946 Florida citizens insured by the corporation, securing and

2947 repaying debt obligations issued by the corporation, and

2948 conducting all other activities of the corporation, and shall
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2949 not be considered taxes, fees, licenses, or charges for services

2950 imposed by the Legislature on individuals, businesses, or

2951 agencies outside state government. Bonds and other debt

2952 obligations issued by or on behalf of the corporation are not to

2953 be considered "state bonds" within the meaning of s. 215.58(8).

2954 The corporation is not subject to the procurement provisions of

2955 chapter 287, and policies and decisions of the corporation

2956 relating to incurring debt, levying of assessments and the sale,

2957 issuance, continuation, terms and claims under corporation

2958 policies, and all services relating thereto, are not subject to

2959 the provisions of chapter 120. The corporation is not required

2960 to obtain or to hold a certificate of authority issued by the

2961 office, nor is it required to participate as a member insurer of

2962 the Florida Insurance Guaranty Association. However, the

2963 corporation is required to pay, in the same manner as an

2964 authorized insurer, assessments pledged by the Florida Insurance

2965 Guaranty Association to secure bonds issued or other

2966 indebtedness incurred to pay covered claims arising from insurer

2967 insolvencies caused by, or proximately related to, hurricane

2968 losses. It is the intent of the Legislature that the tax

2969 exemptions provided in this paragraph will augment the financial

2970 resources of the corporation to better enable the corporation to

2971 fulfill its public purposes. Any debt obligations bonds issued

2972 by the corporation, their transfer, and the income therefrom,

2973 including any profit made on the sale thereof, shall at all

2974 times be free from taxation of every kind by the state and any

2975 political subdivision or local unit or other instrumentality
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2976 thereof; however, this exemption does not apply to any tax

2977 imposed by chapter 220 on interest, income, or profits on debt

2978 obligations owned by corporations other than the corporation.

2979 (s)(k) Upon a determination by the office that the

2980 conditions giving rise to the establishment and activation of

2981 the corporation no longer exist, the corporation is dissolved.

2982 Upon dissolution, the assets of the corporation shall be applied

2983 first to pay all debts, liabilities, and obligations of the

2984 corporation, including the establishment of reasonable reserves

2985 for any contingent liabilities or obligations, and all remaining

2986 assets of the corporation shall become property of the state and

2987 shall be deposited in the Florida Hurricane Catastrophe Fund.

2988 However, no dissolution shall take effect as long as the

2989 corporation has bonds or other financial obligations outstanding

2990 unless adequate provision has been made for the payment of the

2991 bonds or other financial obligations pursuant to the documents

2992 authorizing the issuance of the bonds or other financial

2993 obligations.

2994 (t)(l)1. Effective July 1, 2002, policies of the

2995 Residential Property and Casualty Joint Underwriting Association

2996 shall become policies of the corporation. All obligations,

2997 rights, assets and liabilities of the Residential Property and

2998 Casualty Joint Underwriting Association, including bonds, note

2999 and debt obligations, and the financing documents pertaining to

3000 them become those of the corporation as of July 1, 2002. The

3001 corporation is not required to issue endorsements or
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3002 certificates of assumption to insureds during the remaining term

3003 of in-force transferred policies.

3004 2. Effective July 1, 2002, policies of the Florida

3005 Windstorm Underwriting Association are transferred to the

3006 corporation and shall become policies of the corporation. All

3007 obligations, rights, assets, and liabilities of the Florida

3008 Windstorm Underwriting Association, including bonds, note and

3009 debt obligations, and the financing documents pertaining to them

3010 are transferred to and assumed by the corporation on July 1,

3011 2002. The corporation is not required to issue endorsement or

3012 certificates of assumption to insureds during the remaining term

3013 of in-force transferred policies.

3014 3. The Florida Windstorm Underwriting Association and the

3015 Residential Property and Casualty Joint Underwriting Association

3016 shall take all actions as may be proper to further evidence the

3017 transfers and shall provide the documents and instruments of

3018 further assurance as may reasonably be requested by the

3019 corporation for that purpose. The corporation shall execute

3020 assumptions and instruments as the trustees or other parties to

3021 the financing documents of the Florida Windstorm Underwriting

3022 Association or the Residential Property and Casualty Joint

3023 Underwriting Association may reasonably request to further

3024 evidence the transfers and assumptions, which transfers and

3025 assumptions, however, are effective on the date provided under

3026 this paragraph whether or not, and regardless of the date on

3027 which, the assumptions or instruments are executed by the

3028 corporation. Subject to the relevant financing documents
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3029 pertaining to their outstanding bonds, notes, indebtedness, or

3030 other financing obligations, the moneys, investments,

3031 receivables, choses in action, and other intangibles of the

3032 Florida Windstorm Underwriting Association shall be credited to

3033 the high-risk account of the corporation, and those of the

3034 personal lines residential coverage account and the commercial

3035 lines residential coverage account of the Residential Property

3036 and Casualty Joint Underwriting Association shall be credited to

3037 the personal lines account and the commercial lines account,

3038 respectively, of the corporation.

3039 4. Effective July 1, 2002, a new applicant for property

3040 insurance coverage who would otherwise have been eligible for

3041 coverage in the Florida Windstorm Underwriting Association is

3042 eligible for coverage from the corporation as provided in this

3043 subsection.

3044 4.5. The transfer of all policies, obligations, rights,

3045 assets, and liabilities from the Florida Windstorm Underwriting

3046 Association to the corporation and the renaming of the

3047 Residential Property and Casualty Joint Underwriting Association

3048 as the corporation shall in no way affect the coverage with

3049 respect to covered policies as defined in s. 215.555(2)(c)

3050 provided to these entities by the Florida Hurricane Catastrophe

3051 Fund. The coverage provided by the Florida Hurricane Catastrophe

3052 Fund to the Florida Windstorm Underwriting Association based on

3053 its exposures as of June 30, 2002, and each June 30 thereafter

3054 shall be redesignated as coverage for the high-risk account of

3055 the corporation. Notwithstanding any other provision of law, the
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3056 coverage provided by the Florida Hurricane Catastrophe Fund to

3057 the Residential Property and Casualty Joint Underwriting

3058 Association based on its exposures as of June 30, 2002, and each

3059 June 30 thereafter shall be transferred to the personal lines

3060 account and the commercial lines account of the corporation.

3061 Notwithstanding any other provision of law, the high-risk

3062 account shall be treated, for all Florida Hurricane Catastrophe

3063 Fund purposes, as if it were a separate participating insurer

3064 with its own exposures, reimbursement premium, and loss

3065 reimbursement. Likewise, the personal lines and commercial lines

3066 accounts shall be viewed together, for all Florida Hurricane

3067 Catastrophe Fund purposes, as if the two accounts were one and

3068 represent a single, separate participating insurer with its own

3069 exposures, reimbursement premium, and loss reimbursement. The

3070 coverage provided by the Florida Hurricane Catastrophe Fund to

3071 the corporation shall constitute and operate as a full transfer

3072 of coverage from the Florida Windstorm Underwriting Association

3073 and Residential Property and Casualty Joint Underwriting to the

3074 corporation.

3075 (u)(m) Notwithstanding any other provision of law:

3076 1. The pledge or sale of, the lien upon, and the security

3077 interest in any rights, revenues, or other assets of the

3078 corporation created or purported to be created pursuant to any

3079 financing documents to secure any bonds or other indebtedness of

3080 the corporation shall be and remain valid and enforceable,

3081 notwithstanding the commencement of and during the continuation

3082 of, and after, any rehabilitation, insolvency, liquidation,
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3083 bankruptcy, receivership, conservatorship, reorganization, or

3084 similar proceeding against the corporation under the laws of

3085 this state.

3086 2. No such proceeding shall relieve the corporation of its

3087 obligation, or otherwise affect its ability to perform its

3088 obligation, to continue to collect, or levy and collect,

3089 assessments, Citizens Property Insurance Corporation

3090 policyholder market equalization or other surcharges under

3091 subparagraph (c)10., or any other rights, revenues, or other

3092 assets of the corporation pledged pursuant to any financing

3093 documents.

3094 3. Each such pledge or sale of, lien upon, and security

3095 interest in, including the priority of such pledge, lien, or

3096 security interest, any such assessments, market equalization or

3097 other surcharges, or other rights, revenues, or other assets

3098 which are collected, or levied and collected, after the

3099 commencement of and during the pendency of, or after, any such

3100 proceeding shall continue unaffected by such proceeding. As used

3101 in this subsection, the term "financing documents" means any

3102 agreement or agreements, instrument or instruments, or other

3103 document or documents now existing or hereafter created

3104 evidencing any bonds or other indebtedness of the corporation or

3105 pursuant to which any such bonds or other indebtedness has been

3106 or may be issued and pursuant to which any rights, revenues, or

3107 other assets of the corporation are pledged or sold to secure

3108 the repayment of such bonds or indebtedness, together with the

3109 payment of interest on such bonds or such indebtedness, or the
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3110 payment of any other obligation or financial product, as defined

3111 in the plan of operation of the corporation related to such

3112 bonds or indebtedness.

3113 4. Any such pledge or sale of assessments, revenues,

3114 contract rights, or other rights or assets of the corporation

3115 shall constitute a lien and security interest, or sale, as the

3116 case may be, that is immediately effective and attaches to such

3117 assessments, revenues, or contract rights or other rights or

3118 assets, whether or not imposed or collected at the time the

3119 pledge or sale is made. Any such pledge or sale is effective,

3120 valid, binding, and enforceable against the corporation or other

3121 entity making such pledge or sale, and valid and binding against

3122 and superior to any competing claims or obligations owed to any

3123 other person or entity, including policyholders in this state,

3124 asserting rights in any such assessments, revenues, or contract

3125 rights or other rights or assets to the extent set forth in and

3126 in accordance with the terms of the pledge or sale contained in

3127 the applicable financing documents, whether or not any such

3128 person or entity has notice of such pledge or sale and without

3129 the need for any physical delivery, recordation, filing, or

3130 other action.

3131 5. As long as the corporation has any bonds outstanding,

3132 the corporation may not file a voluntary petition under chapter

3133 9 of the federal Bankruptcy Code, or such corresponding chapter

3134 or sections as may be in effect from time to time, and any

3135 public officer and any organization, entity, or other person may

3136 not authorize the corporation to be or become a debtor under
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3137 chapter 9 of the federal Bankruptcy Code, or such corresponding

3138 chapter or sections as may be in effect from time to time,

3139 during any such period.

3140 6. If ordered by a court of competent jurisdiction, the

3141 corporation may assume policies or otherwise provide coverage

3142 for policyholders of an insurer placed in liquidation under

3143 chapter 631, under such forms, rates, terms, and conditions as

3144 the corporation deems appropriate, subject to approval by the

3145 office.

3146 (v)(n)1. The following records of the corporation are

3147 confidential and exempt from the provisions of s. 119.07(1) and

3148 s. 24(a), Art. I of the State Constitution:

3149 a. Underwriting files, except that a policyholder or an

3150 applicant shall have access to his or her own underwriting

3151 files.

3152 b. Claims files, until termination of all litigation and

3153 settlement of all claims arising out of the same incident,

3154 although portions of the claims files may remain exempt, as

3155 otherwise provided by law. Confidential and exempt claims file

3156 records may be released to other governmental agencies upon

3157 written request and demonstration of need; such records held by

3158 the receiving agency remain confidential and exempt as provided

3159 for herein.

3160 c. Records obtained or generated by an internal auditor

3161 pursuant to a routine audit, until the audit is completed, or if

3162 the audit is conducted as part of an investigation, until the

3163 investigation is closed or ceases to be active. An investigation
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3164 is considered "active" while the investigation is being

3165 conducted with a reasonable, good faith belief that it could

3166 lead to the filing of administrative, civil, or criminal

3167 proceedings.

3168 d. Matters reasonably encompassed in privileged attorney3169

client communications.

3170 e. Proprietary information licensed to the corporation

3171 under contract and the contract provides for the confidentiality

3172 of such proprietary information.

3173 f. All information relating to the medical condition or

3174 medical status of a corporation employee which is not relevant

3175 to the employee's capacity to perform his or her duties, except

3176 as otherwise provided in this paragraph. Information which is

3177 exempt shall include, but is not limited to, information

3178 relating to workers' compensation, insurance benefits, and

3179 retirement or disability benefits.

3180 g. Upon an employee's entrance into the employee

3181 assistance program, a program to assist any employee who has a

3182 behavioral or medical disorder, substance abuse problem, or

3183 emotional difficulty which affects the employee's job

3184 performance, all records relative to that participation shall be

3185 confidential and exempt from the provisions of s. 119.07(1) and

3186 s. 24(a), Art. I of the State Constitution, except as otherwise

3187 provided in s. 112.0455(11).

3188 h. Information relating to negotiations for financing,

3189 reinsurance, depopulation, or contractual services, until the

3190 conclusion of the negotiations.
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3191 i. Minutes of closed meetings regarding underwriting

3192 files, and minutes of closed meetings regarding an open claims

3193 file until termination of all litigation and settlement of all

3194 claims with regard to that claim, except that information

3195 otherwise confidential or exempt by law will be redacted.

3196

3197 When an authorized insurer is considering underwriting a risk

3198 insured by the corporation, relevant underwriting files and

3199 confidential claims files may be released to the insurer

3200 provided the insurer agrees in writing, notarized and under

3201 oath, to maintain the confidentiality of such files. When a file

3202 is transferred to an insurer that file is no longer a public

3203 record because it is not held by an agency subject to the

3204 provisions of the public records law. Underwriting files and

3205 confidential claims files may also be released to staff of and

3206 the board of governors of the market assistance plan established

3207 pursuant to s. 627.3515, who must retain the confidentiality of

3208 such files, except such files may be released to authorized

3209 insurers that are considering assuming the risks to which the

3210 files apply, provided the insurer agrees in writing, notarized

3211 and under oath, to maintain the confidentiality of such files.

3212 Finally, the corporation or the board or staff of the market

3213 assistance plan may make the following information obtained from

3214 underwriting files and confidential claims files available to

3215 licensed general lines insurance agents: name, address, and

3216 telephone number of the residential property owner or insured;

3217 location of the risk; rating information; loss history; and
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3218 policy type. The receiving licensed general lines insurance

3219 agent must retain the confidentiality of the information

3220 received.

3221 2. Portions of meetings of the corporation are exempt from

3222 the provisions of s. 286.011 and s. 24(b), Art. I of the State

3223 Constitution wherein confidential underwriting files or

3224 confidential open claims files are discussed. All portions of

3225 corporation meetings which are closed to the public shall be

3226 recorded by a court reporter. The court reporter shall record

3227 the times of commencement and termination of the meeting, all

3228 discussion and proceedings, the names of all persons present at

3229 any time, and the names of all persons speaking. No portion of

3230 any closed meeting shall be off the record. Subject to the

3231 provisions hereof and s. 119.07(1)(b)-(d), the court reporter's

3232 notes of any closed meeting shall be retained by the corporation

3233 for a minimum of 5 years. A copy of the transcript, less any

3234 exempt matters, of any closed meeting wherein claims are

3235 discussed shall become public as to individual claims after

3236 settlement of the claim.

3237 (w)(o) It is the intent of the Legislature that the

3238 amendments to this subsection enacted in 2002 should, over time,

3239 reduce the probable maximum windstorm losses in the residual

3240 markets and should reduce the potential assessments to be levied

3241 on property insurers and policyholders statewide. In furtherance

3242 of this intent:

3243 1. The board shall, on or before February 1 of each year,

3244 provide a report to the President of the Senate and the Speaker
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3245 of the House of Representatives showing the reduction or

3246 increase in the 100-year probable maximum loss attributable to

3247 wind-only coverages and the quota share program under this

3248 subsection combined, as compared to the benchmark 100-year

3249 probable maximum loss of the Florida Windstorm Underwriting

3250 Association. For purposes of this paragraph, the benchmark 100-

3251 year probable maximum loss of the Florida Windstorm Underwriting

3252 Association shall be the calculation dated February 2001 and

3253 based on November 30, 2000, exposures. In order to ensure

3254 comparability of data, the board shall use the same methods for

3255 calculating its probable maximum loss as were used to calculate

3256 the benchmark probable maximum loss. The reduction or increase

3257 in probable maximum loss shall be calculated without taking into

3258 account the probable maximum loss attributable to the

3259 nonhomestead account.

3260 2. Beginning February 1, 2013 2007, if the report under

3261 subparagraph 1. for any year indicates that the 100-year

3262 probable maximum loss attributable to wind-only coverages and

3263 the quota share program combined does not reflect a reduction of

3264 at least 25 percent from the benchmark, the board shall reduce

3265 the boundaries of the high-risk area eligible for wind-only

3266 coverages under this subsection in a manner calculated to reduce

3267 such probable maximum loss to an amount at least 25 percent

3268 below the benchmark.

3269 3. Beginning February 1, 2018 2012, if the report under

3270 subparagraph 1. for any year indicates that the 100-year

3271 probable maximum loss attributable to wind-only coverages and

HB 7225, Engrossed 1 2006

CODING: Words stricken are deletions; words underlined are additions.

hb7225-03-e1

Page 123 of 179

F L O R I D A H O U S E O F R E P R E S E N T A T I V E S

3272 the quota share program combined does not reflect a reduction of

3273 at least 50 percent from the benchmark, the boundaries of the

3274 high-risk area eligible for wind-only coverages under this

3275 subsection shall be reduced by the elimination of any area that

3276 is not seaward of a line 1,000 feet inland from the Intracoastal

3277 Waterway.

3278 (x)(p) In enacting the provisions of this section, the

3279 Legislature recognizes that both the Florida Windstorm

3280 Underwriting Association and the Residential Property and

3281 Casualty Joint Underwriting Association have entered into

3282 financing arrangements that obligate each entity to service its

3283 debts and maintain the capacity to repay funds secured under

3284 these financing arrangements. It is the intent of the

3285 Legislature that nothing in this section be construed to

3286 compromise, diminish, or interfere with the rights of creditors

3287 under such financing arrangements. It is further the intent of

3288 the Legislature to preserve the obligations of the Florida

3289 Windstorm Underwriting Association and Residential Property and

3290 Casualty Joint Underwriting Association with regard to

3291 outstanding financing arrangements, with such obligations

3292 passing entirely and unchanged to the corporation and,

3293 specifically, to the applicable account of the corporation. So

3294 long as any bonds, notes, indebtedness, or other financing

3295 obligations of the Florida Windstorm Underwriting Association or

3296 the Residential Property and Casualty Joint Underwriting

3297 Association are outstanding, under the terms of the financing

3298 documents pertaining to them, the governing board of the

HB 7225, Engrossed 1 2006

CODING: Words stricken are deletions; words underlined are additions.

hb7225-03-e1

Page 124 of 179

F L O R I D A H O U S E O F R E P R E S E N T A T I V E S

3299 corporation shall have and shall exercise the authority to levy,

3300 charge, collect, and receive all premiums, assessments,

3301 surcharges, charges, revenues, and receipts that the

3302 associations had authority to levy, charge, collect, or receive

3303 under the provisions of subsection (2) and this subsection,

3304 respectively, as they existed on January 1, 2002, to provide

3305 moneys, without exercise of the authority provided by this

3306 subsection, in at least the amounts, and by the times, as would

3307 be provided under those former provisions of subsection (2) or

3308 this subsection, respectively, so that the value, amount, and

3309 collectability of any assets, revenues, or revenue source

3310 pledged or committed to, or any lien thereon securing such

3311 outstanding bonds, notes, indebtedness, or other financing

3312 obligations will not be diminished, impaired, or adversely

3313 affected by the amendments made by this act and to permit

3314 compliance with all provisions of financing documents pertaining

3315 to such bonds, notes, indebtedness, or other financing

3316 obligations, or the security or credit enhancement for them, and

3317 any reference in this subsection to bonds, notes, indebtedness,

3318 financing obligations, or similar obligations, of the

3319 corporation shall include like instruments or contracts of the

3320 Florida Windstorm Underwriting Association and the Residential

3321 Property and Casualty Joint Underwriting Association to the

3322 extent not inconsistent with the provisions of the financing

3323 documents pertaining to them.

3324 (y)(q) The corporation shall not require the securing of

3325 flood insurance as a condition of coverage if the insured or
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3326 applicant executes a form approved by the office affirming that

3327 flood insurance is not provided by the corporation and that if

3328 flood insurance is not secured by the applicant or insured in

3329 addition to coverage by the corporation, the risk will not be

3330 covered for flood damage. A corporation policyholder electing

3331 not to secure flood insurance and executing a form as provided

3332 herein making a claim for water damage against the corporation

3333 shall have the burden of proving the damage was not caused by

3334 flooding. Notwithstanding other provisions of this subsection,

3335 the corporation may deny coverage to an applicant or insured who

3336 refuses to execute the form described herein.

3337 (z)(r) A salaried employee of the corporation who performs

3338 policy administration services subsequent to the effectuation of

3339 a corporation policy is not required to be licensed as an agent

3340 under the provisions of s. 626.112.

3341 (aa)(s) The transition to homestead and nonhomestead

3342 accounts shall begin on October 1, 2006. A policy issued on or

3343 after that date shall be issued in the applicable homestead

3344 account or the nonhomestead account, based upon whether the

3345 property constitutes homestead property as provided in

3346 subparagraph (b)2. A policy in effect on October 1, 2006, shall

3347 be placed in the applicable homestead account or the

3348 nonhomestead account, based upon whether the property

3349 constitutes homestead property as provided in subparagraph

3350 (b)2., upon the first renewal of such policy after October 1,

3351 2006.
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3352 (bb)(u) An employee of the corporation shall notify the

3353 Division of Insurance Fraud within 48 hours after having

3354 information that would lead a reasonable person to suspect that

3355 fraud may have been committed by any employee of the

3356 corporation.

3357 (cc)(v) By February 1, 2007, the corporation shall submit

3358 a report to the President of the Senate, the Speaker of the

3359 House of Representatives, the minority party leaders of the

3360 Senate and the House of Representatives, and the chairs of the

3361 standing committees of the Senate and the House of

3362 Representatives having jurisdiction over matters relating to

3363 property and casualty insurance. In preparing the report, the

3364 corporation shall consult with the Office of Insurance

3365 Regulation, the Department of Financial Services, and any other

3366 party the corporation determines is appropriate. The report

3367 shall include findings and recommendations on the feasibility of

3368 requiring authorized insurers that issue and service personal

3369 and commercial residential policies and commercial

3370 nonresidential policies that provide coverage for basic property

3371 perils except for the peril of wind to issue and service for a

3372 fee personal and commercial residential policies and commercial

3373 nonresidential policies providing coverage for the peril of wind

3374 issued by the corporation. The report shall include:

3375 1. The expense savings to the corporation of issuing and

3376 servicing such policies as determined through a cost benefit

3377 analysis.

HB 7225, Engrossed 1 2006

CODING: Words stricken are deletions; words underlined are additions.

hb7225-03-e1

Page 127 of 179

F L O R I D A H O U S E O F R E P R E S E N T A T I V E S

3378 2. The expenses and liability to authorized insurers

3379 associated with issuing and servicing such policies.

3380 3. The impact on service to policyholders of the

3381 corporation relating to issuing and servicing such policies.

3382 4. The impact on the producing agent of the corporation of

3383 issuing and servicing such policies.

3384 5. Recommendations as to the amount of the fee that should

3385 be paid to authorized insurers for issuing and servicing such

3386 policies.

3387 6. The impact issuing and servicing such policies will

3388 have on the corporation's number of policies, total insured

3389 value, and probable maximum loss.

3390 (dd)(w) There shall be no liability on the part of, and no

3391 cause of action of any nature shall arise against, producing

3392 agents of record of the corporation or employees of such agents

3393 for insolvency of any take-out insurer.

3394 (ee)(x) The Legislature finds that the total area eligible

3395 for the high-risk account of the corporation has a material

3396 impact on the availability of wind coverage from the voluntary

3397 admitted market, deficits of the corporation, assessments to be

3398 levied on property insurers and policyholders statewide, the

3399 ability and willingness of authorized insurers to write wind

3400 coverage in the high-risk areas, the probable maximum windstorm

3401 losses of the corporation, general commerce in coastal areas,

3402 and the overall financial condition of the state. Therefore, in

3403 furtherance of these findings and intent:

3404 1. The High Risk Eligibility Panel is created.
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3405 2. The members of the panel shall be appointed as follows:

3406 a. The board shall appoint two board members.

3407 b. The Governor shall appoint one member.

3408 c. The Chief Financial Officer shall appoint one member.

3409 d. The Commissioner of Insurance Regulation shall appoint

3410 a representative of the office to serve as a member.

3411 e. The President of the Senate shall appoint one member.

3412 f. The Speaker of the House of Representatives shall

3413 appoint one member.

3414

3415 Members of the panel must be residents of this state with

3416 insurance expertise. Members shall elect a chair and shall serve

3417 3-year terms each. The panel shall operate independently of any

3418 state agency and shall be administered by the corporation. The

3419 panel shall make an annual report to the President of the Senate

3420 and the Speaker of the House of Representatives on or before

3421 February 1 of each year recommending the areas that should be

3422 eligible for the high-risk account of the corporation. Members

3423 shall not receive compensation and are not entitled to receive

3424 reimbursement for per diem and travel expenses as provided in s.

3425 112.061, except for any panel member who is a state employee.

3426 3. The Legislature's intent provided in subparagraphs

3427 (a)1. and 2. shall provide guidance for the panel to use in the

3428 panel's recommendations to the Legislature required in

3429 subparagraph 1. The panel shall consider the following factors

3430 in fulfilling its responsibilities under this paragraph:
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3431 a. The number of commercial risks in a given area that are

3432 unable to find wind coverage from the voluntary admitted market.

3433 b. Reports from members of the mortgage industry

3434 indicating difficulty in finding forced placed policies for

3435 commercial wind coverage.

3436 c. The number of approved excess and surplus lines

3437 carriers certifying an unwillingness to provide commercial wind

3438 coverage similar to that approved for use by the office for the

3439 voluntary admitted market.

3440 d. Other relevant factors.

3441

3442 The office and the corporation shall provide the panel with any

3443 information the panel considers necessary to determine areas

3444 eligible for the high-risk account of the corporation. For the

3445 purpose of making accurate determinations for areas eligible for

3446 the high-risk account of the corporation, the panel may

3447 interview and request and receive information from residents of

3448 this state in areas impacted by this paragraph, including, but

3449 not limited to, insurance agents, insurance companies,

3450 actuaries, and other insurance professionals. Upon request of

3451 the panel, the office may conduct public hearings in areas that

3452 may be impacted by the panel's recommendations.

3453 4. Notwithstanding other provisions of this paragraph, the

3454 panel shall conduct an analysis to determine the areas to be

3455 eligible for the high-risk account of the corporation for any

3456 county that contains an eligible area extending more than 2

3457 miles from the coast, any coastal county that does not have
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3458 areas designated as eligible for the high-risk account, and

3459 counties with barrier islands whether or not such islands or

3460 portions of such islands are currently eligible for the high

3461 risk account. The panel shall submit a report, including its

3462 analysis, to the office and to the corporation by November 30,

3463 2006. The report shall specify changes to the areas eligible for

3464 the high-risk account for such affected counties based on its

3465 analysis.

3466 Section 13. Effective January 1, 2007, paragraph (c) of

3467 subsection (6) of section 627.351, Florida Statutes, as amended

3468 by this act, is amended to read:

3469 627.351 Insurance risk apportionment plans.--

3470 (6) CITIZENS PROPERTY INSURANCE CORPORATION.--

3471 (c) The plan of operation of the corporation:

3472 1. Must provide for adoption of residential property and

3473 casualty insurance policy forms and commercial residential and

3474 nonresidential property insurance forms, which forms must be

3475 approved by the office prior to use. The corporation shall adopt

3476 the following policy forms:

3477 a. Standard personal lines policy forms that are

3478 comprehensive multiperil policies providing full coverage of a

3479 residential property equivalent to the coverage provided in the

3480 private insurance market under an HO-3, HO-4, or HO-6 policy.

3481 b. Basic personal lines policy forms that are policies

3482 similar to an HO-8 policy or a dwelling fire policy that provide

3483 coverage meeting the requirements of the secondary mortgage
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3484 market, but which coverage is more limited than the coverage

3485 under a standard policy.

3486 c. Commercial lines residential policy forms that are

3487 generally similar to the basic perils of full coverage

3488 obtainable for commercial residential structures in the admitted

3489 voluntary market.

3490 d. Personal lines and commercial lines residential

3491 property insurance forms that cover the peril of wind only. The

3492 forms are applicable only to residential properties located in

3493 areas eligible for coverage under the high-risk account referred

3494 to in sub-subparagraph (b)2.a.

3495 e. Commercial lines nonresidential property insurance

3496 forms that cover the peril of wind only. The forms are

3497 applicable only to nonresidential properties located in areas

3498 eligible for coverage under the high-risk account referred to in

3499 sub-subparagraph (b)2.a.

3500 f. The corporation may adopt variations of the policy

3501 forms listed in sub-subparagraphs a.-e. that contain more

3502 restrictive coverage.

3503 2.a. Must provide that the corporation adopt a program in

3504 which the corporation and authorized insurers enter into quota

3505 share primary insurance agreements for hurricane coverage, as

3506 defined in s. 627.4025(2)(a), for eligible risks, and adopt

3507 property insurance forms for eligible risks which cover the

3508 peril of wind only. As used in this subsection, the term:

3509 (I) "Quota share primary insurance" means an arrangement

3510 in which the primary hurricane coverage of an eligible risk is
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3511 provided in specified percentages by the corporation and an

3512 authorized insurer. The corporation and authorized insurer are

3513 each solely responsible for a specified percentage of hurricane

3514 coverage of an eligible risk as set forth in a quota share

3515 primary insurance agreement between the corporation and an

3516 authorized insurer and the insurance contract. The

3517 responsibility of the corporation or authorized insurer to pay

3518 its specified percentage of hurricane losses of an eligible

3519 risk, as set forth in the quota share primary insurance

3520 agreement, may not be altered by the inability of the other

3521 party to the agreement to pay its specified percentage of

3522 hurricane losses. Eligible risks that are provided hurricane

3523 coverage through a quota share primary insurance arrangement

3524 must be provided policy forms that set forth the obligations of

3525 the corporation and authorized insurer under the arrangement,

3526 clearly specify the percentages of quota share primary insurance

3527 provided by the corporation and authorized insurer, and

3528 conspicuously and clearly state that neither the authorized

3529 insurer nor the corporation may be held responsible beyond its

3530 specified percentage of coverage of hurricane losses.

3531 (II) "Eligible risks" means personal lines residential and

3532 commercial lines residential risks that meet the underwriting

3533 criteria of the corporation and are located in areas that were

3534 eligible for coverage by the Florida Windstorm Underwriting

3535 Association on January 1, 2002.
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3536 b. The corporation may enter into quota share primary

3537 insurance agreements with authorized insurers at corporation

3538 coverage levels of 90 percent and 50 percent.

3539 c. If the corporation determines that additional coverage

3540 levels are necessary to maximize participation in quota share

3541 primary insurance agreements by authorized insurers, the

3542 corporation may establish additional coverage levels. However,

3543 the corporation's quota share primary insurance coverage level

3544 may not exceed 90 percent.

3545 d. Any quota share primary insurance agreement entered

3546 into between an authorized insurer and the corporation must

3547 provide for a uniform specified percentage of coverage of

3548 hurricane losses, by county or territory as set forth by the

3549 corporation board, for all eligible risks of the authorized

3550 insurer covered under the quota share primary insurance

3551 agreement.

3552 e. Any quota share primary insurance agreement entered

3553 into between an authorized insurer and the corporation is

3554 subject to review and approval by the office. However, such

3555 agreement shall be authorized only as to insurance contracts

3556 entered into between an authorized insurer and an insured who is

3557 already insured by the corporation for wind coverage.

3558 f. For all eligible risks covered under quota share

3559 primary insurance agreements, the exposure and coverage levels

3560 for both the corporation and authorized insurers shall be

3561 reported by the corporation to the Florida Hurricane Catastrophe

3562 Fund. For all policies of eligible risks covered under quota
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3563 share primary insurance agreements, the corporation and the

3564 authorized insurer shall maintain complete and accurate records

3565 for the purpose of exposure and loss reimbursement audits as

3566 required by Florida Hurricane Catastrophe Fund rules. The

3567 corporation and the authorized insurer shall each maintain

3568 duplicate copies of policy declaration pages and supporting

3569 claims documents.

3570 g. The corporation board shall establish in its plan of

3571 operation standards for quota share agreements which ensure that

3572 there is no discriminatory application among insurers as to the

3573 terms of quota share agreements, pricing of quota share

3574 agreements, incentive provisions if any, and consideration paid

3575 for servicing policies or adjusting claims.

3576 h. The quota share primary insurance agreement between the

3577 corporation and an authorized insurer must set forth the

3578 specific terms under which coverage is provided, including, but

3579 not limited to, the sale and servicing of policies issued under

3580 the agreement by the insurance agent of the authorized insurer

3581 producing the business, the reporting of information concerning

3582 eligible risks, the payment of premium to the corporation, and

3583 arrangements for the adjustment and payment of hurricane claims

3584 incurred on eligible risks by the claims adjuster and personnel

3585 of the authorized insurer. Entering into a quota sharing

3586 insurance agreement between the corporation and an authorized

3587 insurer shall be voluntary and at the discretion of the

3588 authorized insurer.
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3589 3. May provide that the corporation may employ or

3590 otherwise contract with individuals or other entities to provide

3591 administrative or professional services that may be appropriate

3592 to effectuate the plan. The corporation shall have the power to

3593 borrow funds, by issuing bonds or by incurring other

3594 indebtedness, and shall have other powers reasonably necessary

3595 to effectuate the requirements of this subsection, including,

3596 without limitation, the power to issue bonds and incur other

3597 indebtedness in order to refinance outstanding bonds or other

3598 indebtedness. The corporation may, but is not required to, seek

3599 judicial validation of its bonds or other indebtedness under

3600 chapter 75. The corporation may issue bonds or incur other

3601 indebtedness, or have bonds issued on its behalf by a unit of

3602 local government pursuant to subparagraph (g)2., in the absence

3603 of a hurricane or other weather-related event, upon a

3604 determination by the corporation, subject to approval by the

3605 office, that such action would enable it to efficiently meet the

3606 financial obligations of the corporation and that such

3607 financings are reasonably necessary to effectuate the

3608 requirements of this subsection. The corporation is authorized

3609 to take all actions needed to facilitate tax-free status for any

3610 such bonds or indebtedness, including formation of trusts or

3611 other affiliated entities. The corporation shall have the

3612 authority to pledge assessments, projected recoveries from the

3613 Florida Hurricane Catastrophe Fund, other reinsurance

3614 recoverables, market equalization and other surcharges, and

3615 other funds available to the corporation as security for bonds
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3616 or other indebtedness. In recognition of s. 10, Art. I of the

3617 State Constitution, prohibiting the impairment of obligations of

3618 contracts, it is the intent of the Legislature that no action be

3619 taken whose purpose is to impair any bond indenture or financing

3620 agreement or any revenue source committed by contract to such

3621 bond or other indebtedness.

3622 4.a. Must require that the corporation operate subject to

3623 the supervision and approval of a board of governors consisting

3624 of 8 individuals who are residents of this state, from different

3625 geographical areas of this state. The Governor, the Chief

3626 Financial Officer, the President of the Senate, and the Speaker

3627 of the House of Representatives shall each appoint two members

3628 of the board, effective August 1, 2005. At least one of the two

3629 members appointed by each appointing officer must have

3630 demonstrated expertise in insurance. The Chief Financial Officer

3631 shall designate one of the appointees as chair. All board

3632 members serve at the pleasure of the appointing officer. All

3633 board members, including the chair, must be appointed to serve

3634 for 3-year terms beginning annually on a date designated by the

3635 plan. Any board vacancy shall be filled for the unexpired term

3636 by the appointing officer. The Chief Financial Officer shall

3637 appoint a technical advisory group to provide information and

3638 advice to the board of governors in connection with the board's

3639 duties under this subsection. The executive director and senior

3640 managers of the corporation shall be engaged by the board, as

3641 recommended by the Chief Financial Officer, and serve at the

3642 pleasure of the board. The executive director is responsible for
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3643 employing other staff as the corporation may require, subject to

3644 review and concurrence by the board and the Chief Financial

3645 Officer.

3646 b. The board shall create a Market Accountability Advisory

3647 Committee to assist the corporation in developing awareness of

3648 its rates and its customer and agent service levels in

3649 relationship to the voluntary market insurers writing similar

3650 coverage. The members of the advisory committee shall consist of

3651 the following 11 persons, one of whom must be elected chair by

3652 the members of the committee: four representatives, one

3653 appointed by the Florida Association of Insurance Agents, one by

3654 the Florida Association of Insurance and Financial Advisors, one

3655 by the Professional Insurance Agents of Florida, and one by the

3656 Latin American Association of Insurance Agencies; three

3657 representatives appointed by the insurers with the three highest

3658 voluntary market share of residential property insurance

3659 business in the state; one representative from the Office of

3660 Insurance Regulation; one consumer appointed by the board who is

3661 insured by the corporation at the time of appointment to the

3662 committee; one representative appointed by the Florida

3663 Association of Realtors; and one representative appointed by the

3664 Florida Bankers Association. All members must serve for 3-year

3665 terms and may serve for consecutive terms. The committee shall

3666 report to the corporation at each board meeting on insurance

3667 market issues which may include rates and rate competition with

3668 the voluntary market; service, including policy issuance, claims
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3669 processing, and general responsiveness to policyholders,

3670 applicants, and agents; and matters relating to depopulation.

3671 5. Must provide a procedure for determining the

3672 eligibility of a risk for coverage, as follows:

3673 a. Subject to the provisions of s. 627.3517, with respect

3674 to personal lines residential risks, if the risk is offered

3675 coverage from an authorized insurer at the insurer's approved

3676 rate under either a standard policy including wind coverage or,

3677 if consistent with the insurer's underwriting rules as filed

3678 with the office, a basic policy including wind coverage, the

3679 risk is not eligible for any policy issued by the corporation.

3680 If the risk is not able to obtain any such offer, the risk is

3681 eligible for either a standard policy including wind coverage or

3682 a basic policy including wind coverage issued by the

3683 corporation; however, if the risk could not be insured under a

3684 standard policy including wind coverage regardless of market

3685 conditions, the risk shall be eligible for a basic policy

3686 including wind coverage unless rejected under subparagraph 8.

3687 The corporation shall determine the type of policy to be

3688 provided on the basis of objective standards specified in the

3689 underwriting manual and based on generally accepted underwriting

3690 practices.

3691 (I) If the risk accepts an offer of coverage through the

3692 market assistance plan or an offer of coverage through a

3693 mechanism established by the corporation before a policy is

3694 issued to the risk by the corporation or during the first 30

3695 days of coverage by the corporation, and the producing agent who
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3696 submitted the application to the plan or to the corporation is

3697 not currently appointed by the insurer, the insurer shall:

3698 (A) Pay to the producing agent of record of the policy,

3699 for the first year, an amount that is the greater of the

3700 insurer's usual and customary commission for the type of policy

3701 written or a fee equal to the usual and customary commission of

3702 the corporation; or

3703 (B) Offer to allow the producing agent of record of the

3704 policy to continue servicing the policy for a period of not less

3705 than 1 year and offer to pay the agent the greater of the

3706 insurer's or the corporation's usual and customary commission

3707 for the type of policy written.

3708

3709 If the producing agent is unwilling or unable to accept

3710 appointment, the new insurer shall pay the agent in accordance

3711 with sub-sub-sub-subparagraph (A).

3712 (II) When the corporation enters into a contractual

3713 agreement for a take-out plan, the producing agent of record of

3714 the corporation policy is entitled to retain any unearned

3715 commission on the policy, and the insurer shall:

3716 (A) Pay to the producing agent of record of the

3717 corporation policy, for the first year, an amount that is the

3718 greater of the insurer's usual and customary commission for the

3719 type of policy written or a fee equal to the usual and customary

3720 commission of the corporation; or

3721 (B) Offer to allow the producing agent of record of the

3722 corporation policy to continue servicing the policy for a period
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3723 of not less than 1 year and offer to pay the agent the greater

3724 of the insurer's or the corporation's usual and customary

3725 commission for the type of policy written.

3726

3727 If the producing agent is unwilling or unable to accept

3728 appointment, the new insurer shall pay the agent in accordance

3729 with sub-sub-sub-subparagraph (A).

3730 b. With respect to commercial lines residential risks, if

3731 the risk is offered coverage under a policy including wind

3732 coverage from an authorized insurer at its approved rate, the

3733 risk is not eligible for any policy issued by the corporation.

3734 If the risk is not able to obtain any such offer, the risk is

3735 eligible for a policy including wind coverage issued by the

3736 corporation.

3737 (I) If the risk accepts an offer of coverage through the

3738 market assistance plan or an offer of coverage through a

3739 mechanism established by the corporation before a policy is

3740 issued to the risk by the corporation or during the first 30

3741 days of coverage by the corporation, and the producing agent who

3742 submitted the application to the plan or the corporation is not

3743 currently appointed by the insurer, the insurer shall:

3744 (A) Pay to the producing agent of record of the policy,

3745 for the first year, an amount that is the greater of the

3746 insurer's usual and customary commission for the type of policy

3747 written or a fee equal to the usual and customary commission of

3748 the corporation; or
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3749 (B) Offer to allow the producing agent of record of the

3750 policy to continue servicing the policy for a period of not less

3751 than 1 year and offer to pay the agent the greater of the

3752 insurer's or the corporation's usual and customary commission

3753 for the type of policy written.

3754

3755 If the producing agent is unwilling or unable to accept

3756 appointment, the new insurer shall pay the agent in accordance

3757 with sub-sub-sub-subparagraph (A).

3758 (II) When the corporation enters into a contractual

3759 agreement for a take-out plan, the producing agent of record of

3760 the corporation policy is entitled to retain any unearned

3761 commission on the policy, and the insurer shall:

3762 (A) Pay to the producing agent of record of the

3763 corporation policy, for the first year, an amount that is the

3764 greater of the insurer's usual and customary commission for the

3765 type of policy written or a fee equal to the usual and customary

3766 commission of the corporation; or

3767 (B) Offer to allow the producing agent of record of the

3768 corporation policy to continue servicing the policy for a period

3769 of not less than 1 year and offer to pay the agent the greater

3770 of the insurer's or the corporation's usual and customary

3771 commission for the type of policy written.

3772

3773 If the producing agent is unwilling or unable to accept

3774 appointment, the new insurer shall pay the agent in accordance

3775 with sub-sub-sub-subparagraph (A).
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3776 c. To preserve existing incentives for carriers to write

3777 dwellings in the voluntary market and not in the corporation,

3778 the corporation shall continue to offer authorized insurers,

3779 including insurers writing dwellings valued at $1 million or

3780 more, the same voluntary writing credits that were available on

3781 January 1, 2006, to carriers writing wind coverage for dwellings

3782 in the areas eligible for coverage in the high-risk account.

3783 d. With respect to personal lines residential risks, if

3784 the risk is a dwelling with an insured value of $1 million or

3785 more, or if the risk is one that is excluded from the coverage

3786 to be provided by the condominium association under s.

3787 718.111(11)(b) and that is insured by the condominium unit owner

3788 for a combined dwelling and contents replacement cost of $1

3789 million or more, the risk is not eligible for any policy issued

3790 by the corporation. Rates and forms for personal lines

3791 residential risks not eligible for coverage by the corporation

3792 specified by this sub-subparagraph are not subject to ss.

3793 627.062 and 627.0629. Such rates and forms are subject to all

3794 other applicable provisions of this code and rules adopted under

3795 this code. During the course of an insurer's market conduct

3796 examination, the office may review the rate for any risk to

3797 which the provisions of this sub-subparagraph are applicable to

3798 determine if such rate is inadequate or unfairly discriminatory.

3799 Rates on personal lines residential risks not eligible for

3800 coverage by the corporation may be found inadequate by the

3801 office if they are clearly insufficient, together with the

3802 investment income attributable to such risks, to sustain
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3803 projected losses and expenses in the class of business to which

3804 such rates apply. Rates on personal lines residential risks not

3805 eligible for coverage by the corporation may also be found

3806 inadequate as to the premium charged to a risk or group of risks

3807 if discounts or credits are allowed that exceed a reasonable

3808 reflection of expense savings and reasonably expected loss

3809 experience from the risk or group of risks. Rates on personal

3810 lines residential risks not eligible for coverage by the

3811 corporation may be found to be unfairly discriminatory as to a

3812 risk or group of risks by the office if the application of

3813 premium discounts, credits, or surcharges among such risks does

3814 not bear a reasonable relationship to the expected loss and

3815 expense experience among the various risks. A rating plan,

3816 including discounts, credits, or surcharges on personal lines

3817 residential risks not eligible for coverage by the corporation

3818 may also be found to be unfairly discriminatory if the plan

3819 fails to clearly and equitably reflect consideration of the

3820 policyholder's participation in a risk management program

3821 adjusted pursuant to s. 627.0625. The office may order an

3822 insurer to discontinue using a rate for new policies or upon

3823 renewal of a policy if the office finds the rate to be

3824 inadequate or unfairly discriminatory. Insurers must maintain

3825 records and documentation relating to rates and forms subject to

3826 this sub-subparagraph for a period of at least 5 years after the

3827 effective date of the policy.

3828 e. For policies subject to nonrenewal as a result of the

3829 risk being no longer eligible for coverage pursuant to subHB
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3830 subparagraph d., the corporation shall, directly or through the

3831 market assistance plan, make information from confidential

3832 underwriting and claims files of policyholders available only to

3833 licensed general lines agents who register with the corporation

3834 to receive such information according to the following

3835 procedures:

3836 (I) By August 1, 2006, the corporation shall provide

3837 policyholders who are not eligible for renewal pursuant to sub3838

subparagraph d. the opportunity to request in writing, within 30

3839 days after the notification is sent, that information from their

3840 confidential underwriting and claims files not be released to

3841 licensed general lines agents registered pursuant to sub-sub3842

subparagraph e.(II);

3843 (II) By August 1, 2006, the corporation shall make

3844 available to licensed general lines agents the registration

3845 procedures to be used to obtain confidential information from

3846 underwriting and claims files for policies not eligible for

3847 renewal pursuant to sub-subparagraph d. As a condition of

3848 registration, the corporation shall require the licensed general

3849 lines agent to attest that the agent has the experience and

3850 relationships with authorized or surplus lines carriers to

3851 attempt to offer replacement coverage for policies not eligible

3852 for renewal pursuant to sub-subparagraph d.

3853 (III) By September 1, 2006, the corporation shall make

3854 available through a secured website to licensed general lines

3855 agents registered pursuant to sub-sub-subparagraph e.(II)

3856 application, rating, loss history, mitigation, and policy type
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3857 information relating to all policies not eligible for renewal

3858 pursuant to sub-subparagraph d. and for which the policyholder

3859 has not requested the corporation withhold such information

3860 pursuant to sub-sub-subparagraph e.(I). The licensed general

3861 lines agent registered pursuant to sub-sub-subparagraph e.(II)

3862 may use such information to contact and assist the policyholder

3863 in securing replacement policies and the agent may disclose to

3864 the policyholder such information was obtained from the

3865 corporation.

3866 f. With respect to nonhomestead property, eligibility must

3867 be determined in accordance with sub-sub-sub-subparagraph

3868 (b)2.a.(II)(A).

3869 6. Must provide by July 1, 2007, that an application for

3870 coverage for a new policy is subject to a waiting period of 10

3871 days before coverage is effective, during which time the

3872 corporation shall make such application available for review by

3873 general lines agents and authorized property and casualty

3874 insurers. The board may approve exceptions that allow for

3875 coverage to be effective before the end of the 10-day waiting

3876 period, for coverage issued in conjunction with a real estate

3877 closing, and for such other exceptions as the board determines

3878 are necessary to prevent lapses in coverage.

3879 7. Must include rules for classifications of risks and

3880 rates therefor.

3881 8. Must provide that if premium and investment income for

3882 an account attributable to a particular calendar year are in

3883 excess of projected losses and expenses for the account
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3884 attributable to that year, such excess shall be held in surplus

3885 in the account. Such surplus shall be available to defray

3886 deficits in that account as to future years and shall be used

3887 for that purpose prior to assessing assessable insurers and

3888 assessable insureds as to any calendar year.

3889 9. Must provide objective criteria and procedures to be

3890 uniformly applied for all applicants in determining whether an

3891 individual risk is so hazardous as to be uninsurable. In making

3892 this determination and in establishing the criteria and

3893 procedures, the following shall be considered:

3894 a. Whether the likelihood of a loss for the individual

3895 risk is substantially higher than for other risks of the same

3896 class; and

3897 b. Whether the uncertainty associated with the individual

3898 risk is such that an appropriate premium cannot be determined.

3899

3900 The acceptance or rejection of a risk by the corporation shall

3901 be construed as the private placement of insurance, and the

3902 provisions of chapter 120 shall not apply.

3903 10. Must provide that the corporation shall make its best

3904 efforts to procure catastrophe reinsurance at reasonable rates,

3905 to cover its projected 100-year probable maximum loss in the

3906 homestead accounts as determined by the board of governors.

3907 11. Must provide that in the event of regular deficit

3908 assessments under sub-subparagraph (b)3.a. or sub-subparagraph

3909 (b)3.b., in the personal lines homestead account, the commercial

3910 lines residential homestead account, or the high-risk homestead
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3911 account, the corporation shall levy upon corporation homestead

3912 account policyholders in its next rate filing, or by a separate

3913 rate filing solely for this purpose, a Citizens policyholder

3914 surcharge arising from a regular assessment in such account in a

3915 percentage equal to the total amount of such regular assessments

3916 divided by the aggregate statewide direct written premium for

3917 subject lines of business for the year preceding the year in

3918 which the deficit to which the regular assessment related is

3919 incurred. Citizens policyholder surcharges under this

3920 subparagraph are not considered premium and are not subject to

3921 commissions, fees, or premium taxes; however, failure to pay the

3922 Citizens policyholder a market equalization surcharge shall be

3923 treated as failure to pay premium. Notwithstanding any other

3924 provision of this section, for purposes of the Citizens

3925 policyholder surcharges to be levied pursuant to this

3926 subparagraph, the total amount of the regular assessment to

3927 which such Citizens policyholder surcharge relates shall be

3928 determined as set forth in sub-subparagraphs (b)3.a., b., and c.

3929 12. The policies issued by the corporation must provide

3930 that, if the corporation or the market assistance plan obtains

3931 an offer from an authorized insurer to cover the risk at its

3932 approved rates, the risk is no longer eligible for renewal

3933 through the corporation.

3934 13. Corporation policies and applications must include a

3935 notice that the corporation policy could, under this section, be

3936 replaced with a policy issued by an authorized insurer that does

3937 not provide coverage identical to the coverage provided by the
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3938 corporation or an insurer writing coverage pursuant to part VIII

3939 of chapter 626. The notice shall also specify that acceptance of

3940 corporation coverage creates a conclusive presumption that the

3941 applicant or policyholder is aware of this potential.

3942 14. May establish, subject to approval by the office,

3943 different eligibility requirements and operational procedures

3944 for any line or type of coverage for any specified county or

3945 area if the board determines that such changes to the

3946 eligibility requirements and operational procedures are

3947 justified due to the voluntary market being sufficiently stable

3948 and competitive in such area or for such line or type of

3949 coverage and that consumers who, in good faith, are unable to

3950 obtain insurance through the voluntary market through ordinary

3951 methods would continue to have access to coverage from the

3952 corporation. When coverage is sought in connection with a real

3953 property transfer, such requirements and procedures shall not

3954 provide for an effective date of coverage later than the date of

3955 the closing of the transfer as established by the transferor,

3956 the transferee, and, if applicable, the lender.

3957 15. Must provide that, with respect to the high-risk

3958 homestead account, any assessable insurer with a surplus as to

3959 policyholders of $25 million or less writing 25 percent or more

3960 of its total countrywide property insurance premiums in this

3961 state may petition the office, within the first 90 days of each

3962 calendar year, to qualify as a limited apportionment company. In

3963 no event shall a limited apportionment company be required to

3964 participate in the portion of any assessment, within the highHB
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3965 risk account, pursuant to sub-subparagraph (b)3.a. or sub3966

subparagraph (b)3.b. in the aggregate which exceeds $50 million

3967 after payment of available high-risk account funds in any

3968 calendar year. However, A limited apportionment company shall

3969 collect from its policyholders any emergency assessment imposed

3970 under sub-subparagraph (b)3.d. The plan shall provide that, if

3971 the office determines that any regular assessment will result in

3972 an impairment of the surplus of a limited apportionment company,

3973 the office may direct that all or part of such assessment be

3974 deferred as provided in subparagraph (g)4. However, there shall

3975 be no limitation or deferment of an emergency assessment to be

3976 collected from policyholders under sub-subparagraph (b)3.d.

3977 16. Must provide that the corporation appoint as its

3978 licensed agents only those agents who also hold an appointment

3979 as defined in s. 626.015(3) with an insurer who at the time of

3980 the agent's initial appointment by the corporation is authorized

3981 to write and is actually writing personal lines residential

3982 property coverage, commercial residential property coverage, or

3983 commercial nonresidential property coverage within the state.

3984 17. Must provide, by July 1, 2007, a premium payment plan

3985 option to its policyholders which allows for quarterly and

3986 semiannual payment of premiums.

3987 18. Must provide that the hurricane deductible for any

3988 property in the nonhomestead account with an insured value of

3989 $250,000 or more must be at least 5 percent of the insured

3990 value.
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3991 19. Must provide that the application for coverage under

3992 the nonhomestead account and the declaration page of each

3993 nonhomestead account policy include a statement in boldface 12-

3994 point type specifying that public subsidies do not support the

3995 corporation's coverage of nonhomestead property; that if the

3996 nonhomestead account of the corporation sustains a deficit or is

3997 unable to pay claims, the nonhomestead policyholder shall be

3998 subject to an immediate assessment in an amount up to 100

3999 percent of the premium and a further assessment upon renewal of

4000 the policy; and that the applicant or policyholder may wish to

4001 seek alternative coverage from an authorized insurer or surplus

4002 lines insurer that will not be subject to such potential

4003 assessments.

4004 20. Must provide that the application for coverage under

4005 any of the homestead accounts and the declaration page of each

4006 homestead account policy include a statement in boldface 12-

4007 point type specifying that a false declaration of homestead

4008 status for purposes of obtaining coverage in any of the

4009 homestead accounts may constitute the offense of insurance

4010 fraud, as prohibited and punishable as a felony under s.

4011 817.234.

4012 21. Must limit coverage on mobile homes or manufactured

4013 homes built prior to 1994 to actual cash value of the dwelling

4014 rather than replacement costs of the dwelling.

4015 Section 14. Effective July 1, 2006, section 627.3517,

4016 Florida Statutes, is amended to read:

4017 627.3517 Consumer choice.--
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4018 (1) Except as provided in subsection (2), no provision of

4019 s. 627.351, s. 627.3511, or s. 627.3515 shall be construed to

4020 impair the right of any insurance risk apportionment plan

4021 policyholder, upon receipt of any keepout or take-out offer, to

4022 retain his or her current agent, so long as that agent is duly

4023 licensed and appointed by the insurance risk apportionment plan

4024 or otherwise authorized to place business with the insurance

4025 risk apportionment plan. This right shall not be canceled,

4026 suspended, impeded, abridged, or otherwise compromised by any

4027 rule, plan of operation, or depopulation plan, whether through

4028 keepout, take-out, midterm assumption, or any other means, of

4029 any insurance risk apportionment plan or depopulation plan,

4030 including, but not limited to, those described in s. 627.351, s.

4031 627.3511, or s. 627.3515. The commission shall adopt any rules

4032 necessary to cause any insurance risk apportionment plan or

4033 market assistance plan under such sections to demonstrate that

4034 the operations of the plan do not interfere with, promote, or

4035 allow interference with the rights created under this section.

4036 If the policyholder's current agent is unable or unwilling to be

4037 appointed with the insurer making the take-out or keepout offer,

4038 the policyholder shall not be disqualified from participation in

4039 the appropriate insurance risk apportionment plan because of an

4040 offer of coverage in the voluntary market. An offer of full

4041 property insurance coverage by the insurer currently insuring

4042 either the ex-wind or wind-only coverage on the policy to which

4043 the offer applies shall not be considered a take-out or keepout

4044 offer. Any rule, plan of operation, or plan of depopulation,

HB 7225, Engrossed 1 2006

CODING: Words stricken are deletions; words underlined are additions.

hb7225-03-e1

Page 152 of 179

F L O R I D A H O U S E O F R E P R E S E N T A T I V E S

4045 through keepout, take-out, midterm assumption, or any other

4046 means, of any property insurance risk apportionment plan under

4047 s. 627.351(2) or (6) is subject to ss. 627.351(2)(b) and (6)(c)

4048 and 627.3511(4).

4049 (2) This section does not apply during the first 10 days

4050 after a new application for coverage has been submitted to

4051 Citizens Property Insurance Corporation under s. 627.351(6),

4052 whether or not coverage is bound during this period.

4053 Section 15. Section 627.3519, Florida Statutes, is created

4054 to read:

4055 627.3519 Annual report of aggregate net probable maximum

4056 losses, financing options, and potential assessments.--No later

4057 than February 1 of each year, the Financial Services Commission

4058 shall provide to the Legislature a report of the aggregate net

4059 probable maximum losses, financing options, and potential

4060 assessments of the Florida Hurricane Catastrophe Fund and

4061 Citizens Property Insurance Corporation. The report must include

4062 the respective 50-year, 100-year, and 250-year probable maximum

4063 losses of the fund and the corporation; analysis of all

4064 reasonable financing strategies for each such probable maximum

4065 loss, including the amount and term of debt instruments;

4066 specification of the percentage assessments that would be needed

4067 to support each of the financing strategies; and calculations of

4068 the aggregate assessment burden on Florida property and casualty

4069 policyholders for each of the probable maximum losses. The

4070 commission shall require the fund and the corporation to provide
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4071 the commission with such data and analysis as the commission

4072 considers necessary to prepare the report.

4073 Section 16. Paragraph (b) of subsection (3) of section

4074 627.4035, Florida Statutes, is amended to read:

4075 627.4035 Cash payment of premiums; claims.--

4076 (3) All payments of claims made in this state under any

4077 contract of insurance shall be paid:

4078 (b) If authorized in writing by the recipient or the

4079 recipient's representative, by debit card or any other form of

4080 electronic transfer. Any fees or costs to be charged against the

4081 recipient must be disclosed in writing to the recipient or the

4082 recipient's representative at the time of written authorization.

4083 However, the written authorization requirement may be waived by

4084 the recipient or the recipient's representative if the insurer

4085 verifies the identity of the insured or the insured's recipient

4086 and does not charge a fee for the transaction. If the funds are

4087 misdirected, the insurer would remain liable for the payment of

4088 the claim.

4089 Section 17. Paragraph (b) of subsection (3) of section

4090 627.701, Florida Statutes, is amended to read:

4091 627.701 Liability of insureds; coinsurance; deductibles.--

4092 (3)

4093 (b)1. Except as otherwise provided in this paragraph,

4094 prior to issuing a personal lines residential property insurance

4095 policy on or after January 1, 2006, or prior to the first

4096 renewal of a residential property insurance policy on or after

4097 January 1, 2006, the insurer must offer alternative deductible
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4098 amounts applicable to hurricane losses equal to $500, 2 percent,

4099 5 percent, and 10 percent of the policy dwelling limits, unless

4100 the specific percentage deductible is less than $500. The

4101 written notice of the offer shall specify the hurricane or wind

4102 deductible to be applied in the event that the applicant or

4103 policyholder fails to affirmatively choose a hurricane

4104 deductible. The insurer must provide such policyholder with

4105 notice of the availability of the deductible amounts specified

4106 in this paragraph in a form approved by the office in

4107 conjunction with each renewal of the policy. The failure to

4108 provide such notice constitutes a violation of this code but

4109 does not affect the coverage provided under the policy.

4110 2. This paragraph does not apply with respect to a

4111 deductible program lawfully in effect on June 14, 1995, or to

4112 any similar deductible program, if the deductible program

4113 requires a minimum deductible amount of no less than 2 percent

4114 of the policy limits.

4115 3. With respect to a policy covering a risk with dwelling

4116 limits of at least $100,000, but less than $250,000, the insurer

4117 may, in lieu of offering a policy with a $500 hurricane or wind

4118 deductible as required by subparagraph 1., offer a policy that

4119 the insurer guarantees it will not nonrenew for reasons of

4120 reducing hurricane loss for one renewal period and that contains

4121 up to a 2 percent hurricane deductible, for two renewal periods

4122 and that contains up to a 5 percent hurricane deductible, or for

4123 three renewal periods and that contains up to a 10 percent

4124 hurricane deductible. Notwithstanding the requirements of this
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4125 paragraph, the Office of Insurance Regulation may approve the

4126 nonrenewal of such policies if the guarantee renewal of the

4127 policies may jeopardize the financial ratings of an insurer or

4128 wind deductible as required by subparagraph 1.

4129 4. With respect to a policy covering a risk with dwelling

4130 limits of $250,000 or more, the insurer need not offer the $500

4131 hurricane deductible as required by subparagraph 1., but must,

4132 except as otherwise provided in this subsection, offer the other

4133 hurricane deductibles as required by subparagraph 1.

4134 Section 18. Effective January 1, 2007, subsection (9) is

4135 added to section 627.701, Florida Statutes, to read:

4136 627.701 Liability of insureds; coinsurance; deductibles.--

4137 (9) With respect to hurricane coverage provided in a

4138 policy of residential coverage, when the policyholder has taken

4139 appropriate hurricane mitigation measures regarding the

4140 residence covered under the policy, the insurer may provide the

4141 insured the option of selecting an appropriate reduction in the

4142 policy's hurricane deductible in lieu of selecting the

4143 appropriate discount credit or other rate differential as

4144 provided in s. 627.0629. If made available by the insurer, the

4145 insurer must provide the policyholder with notice of the options

4146 available under this subsection on a form approved by the

4147 office.

4148 Section 19. Subsections (2) and (3) of section 627.7011,

4149 Florida Statutes, are amended, and subsection (6) is added to

4150 that section, to read:
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4151 627.7011 Homeowners' policies; offer of replacement cost

4152 coverage and law and ordinance coverage.--

4153 (2) Unless the insurer obtains the policyholder's written

4154 refusal of the policies or endorsements specified in subsection

4155 (1), any policy covering the dwelling is deemed to include the

4156 law and ordinance coverage limited to 25 percent of the dwelling

4157 limit specified in paragraph (1)(b). The rejection or selection

4158 of alternative coverage shall be made on a form approved by the

4159 office. The form shall fully advise the applicant of the nature

4160 of the coverage being rejected. If this form is signed by a

4161 named insured, it will be conclusively presumed that there was

4162 an informed, knowing rejection of the coverage or election of

4163 the alternative coverage on behalf of all insureds. Unless the

4164 policyholder requests in writing the coverage specified in this

4165 section, it need not be provided in or supplemental to any other

4166 policy that renews, insures, extends, changes, supersedes, or

4167 replaces an existing policy when the policyholder has rejected

4168 the coverage specified in this section or has selected

4169 alternative coverage. The insurer must provide such policyholder

4170 with notice of the availability of such coverage in a form

4171 approved by the office at least once every 3 years. The failure

4172 to provide such notice constitutes a violation of this code, but

4173 does not affect the coverage provided under the policy.

4174 (3) In the event of a loss for which a dwelling or

4175 personal property is insured on the basis of replacement costs,

4176 the insurer shall pay the replacement cost without reservation
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4177 or holdback of any depreciation in value, whether or not the

4178 insured replaces or repairs the dwelling or property.

4179 (6) Insurers shall issue separate checks for living

4180 expenses, contents, and casualty proceeds. Checks for living

4181 expenses and contents should be issued directly to the

4182 policyholder.

4183 Section 20. Effective upon this act becoming a law,

4184 section 627.7019, Florida Statutes, is created to read:

4185 627.7019 Standardization of requirements applicable to

4186 insurers after natural disasters.--

4187 (1) The commission shall adopt by rule, pursuant to s.

4188 120.54(1)-(3), standardized requirements that may be applied to

4189 insurers as a consequence of a hurricane or other natural

4190 disaster. The rules shall address the following areas:

4191 (a) Claims reporting requirements.

4192 (b) Grace periods for payment of premiums and performance

4193 of other duties by insureds.

4194 (c) Temporary postponement of cancellations and

4195 nonrenewals.

4196 (2) The rules adopted pursuant to this section shall

4197 require the office to issue an order within 72 hours after the

4198 occurrence of a hurricane or other natural disaster specifying,

4199 by line of insurance, which of the standardized requirements

4200 apply, the geographic areas in which they apply, the time at

4201 which applicability commences, and the time at which

4202 applicability terminates.
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4203 (3) The commission and the office may not adopt an

4204 emergency rule under s. 120.54(4) in conflict with any provision

4205 of the rules adopted under this section.

4206 (4) The commission shall initiate rulemaking under this

4207 section no later than June 1, 2006.

4208 Section 21. Subsection (5) of section 627.727, Florida

4209 Statutes, is amended to read:

4210 627.727 Motor vehicle insurance; uninsured and

4211 underinsured vehicle coverage; insolvent insurer protection.--

4212 (5) Any person having a claim against an insolvent insurer

4213 as defined in s. 631.54(6)(5) under the provisions of this

4214 section shall present such claim for payment to the Florida

4215 Insurance Guaranty Association only. In the event of a payment

4216 to any person in settlement of a claim arising under the

4217 provisions of this section, the association is not subrogated or

4218 entitled to any recovery against the claimant's insurer. The

4219 association, however, has the rights of recovery as set forth in

4220 chapter 631 in the proceeds recoverable from the assets of the

4221 insolvent insurer.

4222 Section 22. Paragraph (f) is added to subsection (2) of

4223 section 631.181, Florida Statutes, to read:

4224 631.181 Filing and proof of claim.--

4225 (2)

4226 (f) The signed statement required by this section shall

4227 not be required on claims for which adequate claims file

4228 documentation exists within the records of the insolvent

4229 insurer. Claims for payment of unearned premium shall not be
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4230 required to use the signed statement required by this section if

4231 the receiver certifies to the guaranty fund that the records of

4232 the insolvent insurer are sufficient to determine the amount of

4233 unearned premium owed to each policyholder of the insurer and

4234 such information is remitted to the guaranty fund by the

4235 receiver in electronic or other mutually agreed-upon format.

4236 Section 23. Subsections (5), (6), (7), and (8) of section

4237 631.54, Florida Statutes, are renumbered as subsections (6),

4238 (7), (8), and (9), respectively, and a new subsection (5) is

4239 added to that section, to read:

4240 631.54 Definitions.--As used in this part:

4241 (5) "Homeowner's insurance" means personal lines

4242 residential property insurance coverage that consists of the

4243 type of coverage provided under homeowner's, dwelling, and

4244 similar policies for repair or replacement of the insured

4245 structure and contents, which policies are written directly to

4246 the individual homeowner. Residential coverage for personal

4247 lines as set forth in this section includes policies that

4248 provide coverage for particular perils such as windstorm and

4249 hurricane coverage but excludes all coverage for mobile homes,

4250 renter's insurance, or tenant's coverage. The term "homeowner's

4251 insurance" excludes commercial residential policies covering

4252 condominium associations or homeowners' associations, which

4253 associations have a responsibility to provide insurance coverage

4254 on residential units within the association, and also excludes

4255 coverage for the common elements of a homeowners' association.
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4256 Section 24. Subsection (1) of section 631.55, Florida

4257 Statutes, is amended to read:

4258 631.55 Creation of the association.--

4259 (1) There is created a nonprofit corporation to be known

4260 as the "Florida Insurance Guaranty Association, Incorporated."

4261 All insurers defined as member insurers in s. 631.54(7)(6) shall

4262 be members of the association as a condition of their authority

4263 to transact insurance in this state, and, further, as a

4264 condition of such authority, an insurer shall agree to reimburse

4265 the association for all claim payments the association makes on

4266 said insurer's behalf if such insurer is subsequently

4267 rehabilitated. The association shall perform its functions under

4268 a plan of operation established and approved under s. 631.58 and

4269 shall exercise its powers through a board of directors

4270 established under s. 631.56. The corporation shall have all

4271 those powers granted or permitted nonprofit corporations, as

4272 provided in chapter 617.

4273 Section 25. Paragraph (a) of subsection (1), paragraph (d)

4274 of subsection (2), and paragraph (a) of subsection (3) of

4275 section 631.57, Florida Statutes, are amended, and paragraph (e)

4276 is added to subsection (3) of that section, to read:

4277 631.57 Powers and duties of the association.--

4278 (1) The association shall:

4279 (a)1. Be obligated to the extent of the covered claims

4280 existing:

4281 a. Prior to adjudication of insolvency and arising within

4282 30 days after the determination of insolvency;
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4283 b. Before the policy expiration date if less than 30 days

4284 after the determination; or

4285 c. Before the insured replaces the policy or causes its

4286 cancellation, if she or he does so within 30 days of the

4287 determination.

4288 2. The obligation under subparagraph 1. shall include only

4289 the amount of each covered claim that is in excess of $100 and

4290 is less than $300,000, except policies providing coverage for

4291 homeowner's insurance shall provide for an additional $200,000

4292 for the portion of a covered claim that relates only to the

4293 damage to the structure and contents.

4294 3.a.2. Notwithstanding subparagraph 2., the obligation

4295 under subparagraph 1. for shall include only that amount of each

4296 covered claim which is in excess of $100 and is less than

4297 $300,000, except with respect to policies covering condominium

4298 associations or homeowners' associations, which associations

4299 have a responsibility to provide insurance coverage on

4300 residential units within the association, the obligation shall

4301 include that amount of each covered property insurance claim

4302 which is less than $100,000 multiplied by the number of

4303 condominium units or other residential units; however, as to

4304 homeowners' associations, this sub-subparagraph subparagraph

4305 applies only to claims for damage or loss to residential units

4306 and structures attached to residential units.

4307 b. Notwithstanding sub-subparagraph a., the association

4308 has no obligation to pay covered claims that are to be paid from

4309 the proceeds of bonds issued under s. 631.695. However, the
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4310 association shall assign and pledge the first available moneys

4311 from all or part of the assessments to be made under paragraph

4312 (3)(a) to or on behalf of the issuer of such bonds for the

4313 benefit of the holders of such bonds. The association shall

4314 administer any such covered claims and present valid covered

4315 claims for payment in accordance with the provisions of the

4316 assistance program in connection with which such bonds have been

4317 issued.

4318 3. In no event shall the association be obligated to a

4319 policyholder or claimant in an amount in excess of the

4320 obligation of the insolvent insurer under the policy from which

4321 the claim arises.

4322 (2) The association may:

4323 (d) Negotiate and become a party to such contracts as are

4324 necessary to carry out the purpose of this part. Additionally,

4325 the association may enter into such contracts with a

4326 municipality, a county, or a legal entity created pursuant to s.

4327 163.01(7)(g) as are necessary in order for the municipality,

4328 county, or legal entity to issue bonds under s. 631.695. In

4329 connection with the issuance of any such bonds and the entering

4330 into of any such necessary contracts, the association may agree

4331 to such terms and conditions as the association deems necessary

4332 and proper.

4333 (3)(a) To the extent necessary to secure the funds for the

4334 respective accounts for the payment of covered claims, and also

4335 to pay the reasonable costs to administer the same, and to the

4336 extent necessary to secure the funds for the account specified
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4337 in s. 631.55(2)(c) or to retire indebtedness, including, without

4338 limitation, the principal, redemption premium, if any, and

4339 interest on, and related costs of issuance of, bonds issued

4340 under s. 631.695 and the funding of any reserves and other

4341 payments required under the bond resolution or trust indenture

4342 pursuant to which such bonds have been issued, the office, upon

4343 certification of the board of directors, shall levy assessments

4344 in the proportion that each insurer's net direct written

4345 premiums in this state in the classes protected by the account

4346 bears to the total of said net direct written premiums received

4347 in this state by all such insurers for the preceding calendar

4348 year for the kinds of insurance included within such account.

4349 Assessments shall be remitted to and administered by the board

4350 of directors in the manner specified by the approved plan. Each

4351 insurer so assessed shall have at least 30 days' written notice

4352 as to the date the assessment is due and payable. Every

4353 assessment shall be made as a uniform percentage applicable to

4354 the net direct written premiums of each insurer in the kinds of

4355 insurance included within the account in which the assessment is

4356 made. The assessments levied against any insurer shall not

4357 exceed in any one year more than 2 percent of that insurer's net

4358 direct written premiums in this state for the kinds of insurance

4359 included within such account during the calendar year next

4360 preceding the date of such assessments.

4361 (e)1.a. In addition to assessments otherwise authorized in

4362 paragraph (a) and to the extent necessary to secure the funds

4363 for the account specified in s. 631.55(2)(c) or to retire
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4364 indebtedness, including, without limitation, the principal,

4365 redemption premium, if any, and interest on, and related costs

4366 of issuance of, bonds issued under s. 631.695 and the funding of

4367 any reserves and other payments required under the bond

4368 resolution or trust indenture pursuant to which such bonds have

4369 been issued, the office, upon certification of the board of

4370 directors, shall levy emergency assessments upon insurers

4371 holding a certificate of authority. The emergency assessments

4372 payable under this paragraph by any insurer shall not exceed in

4373 any single year more than 2 percent of that insurer's direct

4374 written premiums, net of refunds, in this state during the

4375 preceding calendar year for the kinds of insurance within the

4376 account specified in s. 631.55(2)(c).

4377 b. Any emergency assessments authorized under this

4378 paragraph shall be levied by the office upon insurers referred

4379 to in sub-subparagraph a., upon certification as to the need for

4380 such assessments by the board of directors, in each year that

4381 bonds issued under s. 631.695 and secured by such emergency

4382 assessments are outstanding, in such amounts up to such 2-

4383 percent limit as required in order to provide for the full and

4384 timely payment of the principal of, redemption premium, if any,

4385 and interest on, and related costs of issuance of, such bonds.

4386 The emergency assessments provided for in this paragraph are

4387 assigned and pledged to the municipality, county, or legal

4388 entity issuing bonds under s. 631.695 for the benefit of the

4389 holders of such bonds, in order to enable such municipality,

4390 county, or legal entity to provide for the payment of the
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4391 principal of, redemption premium, if any, and interest on such

4392 bonds, the cost of issuance of such bonds, and the funding of

4393 any reserves and other payments required under the bond

4394 resolution or trust indenture pursuant to which such bonds have

4395 been issued, without the necessity of any further action by the

4396 association, the office, or any other party. To the extent bonds

4397 are issued under s. 631.695 and the association determines to

4398 secure such bonds by a pledge of revenues received from the

4399 emergency assessments, such bonds, upon such pledge of revenues,

4400 shall be secured by and payable from the proceeds of such

4401 emergency assessments, and the proceeds of emergency assessments

4402 levied under this paragraph shall be remitted directly to and

4403 administered by the trustee or custodian appointed for such

4404 bonds.

4405 c. Emergency assessments under this paragraph may be

4406 payable in a single payment or, at the option of the

4407 association, may be payable in 12 monthly installments with the

4408 first installment being due and payable at the end of the month

4409 after an emergency assessment is levied and subsequent

4410 installments being due not later than the end of each succeeding

4411 month.

4412 d. If emergency assessments are imposed, the report

4413 required by s. 631.695(7) shall include an analysis of the

4414 revenues generated from the emergency assessments imposed under

4415 this paragraph.

4416 e. If emergency assessments are imposed, the references in

4417 sub-subparagraph (1)(a)3.b. and s. 631.695(2) and (7) to
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4418 assessments levied under paragraph (a) shall include emergency

4419 assessments imposed under this paragraph.

4420 2. In order to ensure that insurers paying emergency

4421 assessments levied under this paragraph continue to charge rates

4422 that are neither inadequate nor excessive, within 90 days after

4423 being notified of such assessments, each insurer that is to be

4424 assessed pursuant to this paragraph shall submit a rate filing

4425 for coverage included within the account specified in s.

4426 631.55(2)(c) and for which rates are required to be filed under

4427 s. 627.062. If the filing reflects a rate change that, as a

4428 percentage, is equal to the difference between the rate of such

4429 assessment and the rate of the previous year's assessment under

4430 this paragraph, the filing shall consist of a certification so

4431 stating and shall be deemed approved when made. Any rate change

4432 of a different percentage shall be subject to the standards and

4433 procedures of s. 627.062.

4434 3. An annual assessment under this paragraph shall

4435 continue while the bonds issued with respect to which the

4436 assessment was imposed are outstanding, including any bonds the

4437 proceeds of which were used to refund bonds issued pursuant to

4438 s. 631.695, unless adequate provision has been made for the

4439 payment of the bonds in the documents authorizing the issuance

4440 of such bonds.

4441 4. Emergency assessments under this paragraph are not

4442 premium and are not subject to the premium tax, to any fees, or

4443 to any commissions. An insurer is liable for all emergency

4444 assessments that the insurer collects and shall treat the
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4445 failure of an insured to pay an emergency assessment as a

4446 failure to pay the premium. An insurer is not liable for

4447 uncollectible emergency assessments.

4448 Section 26. Section 631.695, Florida Statutes, is created

4449 to read:

4450 631.695 Revenue bond issuance through counties or

4451 municipalities.--

4452 (1) The Legislature finds:

4453 (a) The potential for widespread and massive damage to

4454 persons and property caused by hurricanes making landfall in

4455 this state can generate insurance claims of such a number as to

4456 render numerous insurers operating within this state insolvent

4457 and therefore unable to satisfy covered claims.

4458 (b) The inability of insureds within this state to receive

4459 payment of covered claims or to timely receive such payment

4460 creates financial and other hardships for such insureds and

4461 places undue burdens on the state, the affected units of local

4462 government, and the community at large.

4463 (c) In addition, the failure of insurers to pay covered

4464 claims or to timely pay such claims due to the insolvency of

4465 such insurers can undermine the public's confidence in insurers

4466 operating within this state, thereby adversely affecting the

4467 stability of the insurance industry in this state.

4468 (d) The state has previously taken action to address these

4469 problems by adopting the Florida Insurance Guaranty Association

4470 Act, which, among other things, provides a mechanism for the

4471 payment of covered claims under certain insurance policies to

HB 7225, Engrossed 1 2006

CODING: Words stricken are deletions; words underlined are additions.

hb7225-03-e1

Page 168 of 179

F L O R I D A H O U S E O F R E P R E S E N T A T I V E S

4472 avoid excessive delay in payment and to avoid financial loss to

4473 claimants or policyholders because of the insolvency of an

4474 insurer.

4475 (e) In the wake of the unprecedented destruction caused by

4476 various hurricanes that have made landfall in this state, the

4477 resultant covered claims, and the number of insurers rendered

4478 insolvent thereby, make it evident that alternative programs

4479 must be developed to allow the Florida Insurance Guaranty

4480 Association to more expeditiously and effectively provide for

4481 the payment of covered claims.

4482 (f) It is therefore determined to be in the best interests

4483 of, and necessary for, the protection of the public health,

4484 safety, and general welfare of the residents of this state and

4485 for the protection and preservation of the economic stability of

4486 insurers operating in this state and it is declared to be an

4487 essential public purpose to permit certain municipalities and

4488 counties to take such actions as will provide relief to

4489 claimants and policyholders having covered claims against

4490 insolvent insurers operating in this state by expediting the

4491 handling and payment of covered claims.

4492 (g) To achieve the foregoing purposes, it is proper to

4493 authorize municipalities and counties of this state

4494 substantially affected by the landfall of a hurricane to issue

4495 bonds to assist the Florida Insurance Guaranty Association in

4496 expediting the handling and payment of covered claims of

4497 insolvent insurers.
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4498 (h) In order to avoid the needless and indiscriminate

4499 proliferation, duplication, and fragmentation of such assistance

4500 programs, it is in the best interests of the residents of this

4501 state to authorize municipalities and counties severely affected

4502 by a hurricane to provide for the payment of covered claims

4503 beyond their territorial limits in the implementation of such

4504 programs.

4505 (i) It is a paramount public purpose for municipalities

4506 and counties substantially affected by the landfall of a

4507 hurricane to be able to issue bonds for the purposes described

4508 in this section. Such issuance shall provide assistance to

4509 residents of those municipalities and counties as well as to

4510 other residents of this state.

4511 (2) The governing body of any municipality or county, the

4512 residents of which have been substantially affected by a

4513 hurricane, may issue bonds to fund an assistance program in

4514 conjunction with, and with the consent of, the Florida Insurance

4515 Guaranty Association for the purpose of paying claimants' or

4516 policyholders' covered claims, as defined in s. 631.54, arising

4517 through the insolvency of an insurer, which insolvency is

4518 determined by the Florida Insurance Guaranty Association to have

4519 been a result of a hurricane, regardless of whether the

4520 claimants or policyholders are residents of such municipality or

4521 county or the property to which the claim relates is located

4522 within or outside the territorial jurisdiction of the

4523 municipality or county. The power of a municipality or county to

4524 issue bonds, as described in this section, is in addition to any
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4525 powers granted by law and may not be abrogated or restricted by

4526 any provisions in such municipality's or county's charter. A

4527 municipality or county issuing bonds for this purpose shall

4528 enter into such contracts with the Florida Insurance Guaranty

4529 Association or any entity acting on behalf of the Florida

4530 Insurance Guaranty Association as are necessary to implement the

4531 assistance program. Any bonds issued by a municipality or county

4532 or a combination thereof under this subsection shall be payable

4533 from and secured by moneys received by or on behalf of the

4534 municipality or county from assessments levied under s.

4535 631.57(3)(a) and assigned and pledged to or on behalf of the

4536 municipality or county for the benefit of the holders of the

4537 bonds in connection with the assistance program. The funds,

4538 credit, property, and taxing power of the state or any

4539 municipality or county shall not be pledged for the payment of

4540 such bonds.

4541 (3) Bonds may be validated by the municipality or county

4542 pursuant to chapter 75. The proceeds of the bonds may be used to

4543 pay covered claims of insolvent insurers; to refinance or

4544 replace previously existing borrowings or financial

4545 arrangements; to pay interest on bonds; to fund reserves for the

4546 bonds; to pay expenses incident to the issuance or sale of any

4547 bond issued under this section, including costs of validating,

4548 printing, and delivering the bonds, costs of printing the

4549 official statement, costs of publishing notices of sale of the

4550 bonds, costs of obtaining credit enhancement or liquidity

4551 support, and related administrative expenses; or for such other
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4552 purposes related to the financial obligations of the fund as the

4553 association may determine. The term of the bonds may not exceed

4554 30 years.

4555 (4) The state covenants with holders of bonds of the

4556 assistance program that the state will not take any action that

4557 will have a material adverse effect on the holders and will not

4558 repeal or abrogate the power of the board of directors of the

4559 association to direct the Office of Insurance Regulation to levy

4560 the assessments and to collect the proceeds of the revenues

4561 pledged to the payment of the bonds as long as any of the bonds

4562 remain outstanding, unless adequate provision has been made for

4563 the payment of the bonds in the documents authorizing the

4564 issuance of the bonds.

4565 (5) The accomplishment of the authorized purposes of such

4566 municipality or county under this section is in all respects for

4567 the benefit of the people of the state, for the increase of

4568 their commerce and prosperity, and for the improvement of their

4569 health and living conditions. The municipality or county, in

4570 performing essential governmental functions in accomplishing its

4571 purposes, is not required to pay any taxes or assessments of any

4572 kind whatsoever upon any property acquired or used by the county

4573 or municipality for such purposes or upon any revenues at any

4574 time received by the county or municipality. The bonds, notes,

4575 and other obligations of the municipality or county and the

4576 transfer of and income from such bonds, notes, and other

4577 obligations, including any profits made on the sale of such

4578 bonds, notes, and other obligations, are exempt from taxation of
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4579 any kind by the state or by any political subdivision or other

4580 agency or instrumentality of the state. The exemption granted in

4581 this subsection is not applicable to any tax imposed by chapter

4582 220 on interest, income, or profits on debt obligations owned by

4583 corporations.

4584 (6) Two or more municipalities or counties, the residents

4585 of which have been substantially affected by a hurricane, may

4586 create a legal entity pursuant to s. 163.01(7)(g) to exercise

4587 the powers described in this section as well as those powers

4588 granted in s. 163.01(7)(g). References in this section to a

4589 municipality or county includes such legal entity.

4590 (7) The association shall issue an annual report on the

4591 status of the use of bond proceeds as related to insolvencies

4592 caused by hurricanes. The report must contain the number and

4593 amount of claims paid. The association shall also include an

4594 analysis of the revenue generated from the assessment levied

4595 under s. 631.57(3)(a) to pay such bonds. The association shall

4596 submit a copy of the report to the President of the Senate, the

4597 Speaker of the House of Representatives, and the Chief Financial

4598 Officer within 90 days after the end of each calendar year in

4599 which bonds were outstanding.

4600 Section 27. No provision of s. 631.57 or s. 631.695,

4601 Florida Statutes, shall be repealed until such time as the

4602 principal, redemption premium, if any, and interest on all bonds

4603 issued under s. 631.695, Florida Statutes, payable and secured

4604 from assessments levied under s. 631.57(3)(a), Florida Statutes,

4605 have been paid in full or adequate provision for such payment
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4606 has been made in accordance with the bond resolution or trust

4607 indenture pursuant to which the bonds were issued.

4608 Section 28. Paragraph (a) of subsection (1) of section

4609 817.234, Florida Statutes, is amended to read:

4610 817.234 False and fraudulent insurance claims.--

4611 (1)(a) A person commits insurance fraud punishable as

4612 provided in subsection (11) if that person, with the intent to

4613 injure, defraud, or deceive any insurer:

4614 1. Presents or causes to be presented any written or oral

4615 statement as part of, or in support of, a claim for payment or

4616 other benefit pursuant to an insurance policy or a health

4617 maintenance organization subscriber or provider contract,

4618 knowing that such statement contains any false, incomplete, or

4619 misleading information concerning any fact or thing material to

4620 such claim;

4621 2. Prepares or makes any written or oral statement that is

4622 intended to be presented to any insurer in connection with, or

4623 in support of, any claim for payment or other benefit pursuant

4624 to an insurance policy or a health maintenance organization

4625 subscriber or provider contract, knowing that such statement

4626 contains any false, incomplete, or misleading information

4627 concerning any fact or thing material to such claim; or

4628 3.a. Knowingly presents, causes to be presented, or

4629 prepares or makes with knowledge or belief that it will be

4630 presented to any insurer, purported insurer, servicing

4631 corporation, insurance broker, or insurance agent, or any

4632 employee or agent thereof, any false, incomplete, or misleading
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4633 information or written or oral statement as part of, or in

4634 support of, an application for the issuance of, or the rating

4635 of, any insurance policy, or a health maintenance organization

4636 subscriber or provider contract, including any false declaration

4637 of homestead status for the purpose of obtaining coverage in a

4638 homestead account under s. 627.351(6); or

4639 b. Who knowingly conceals information concerning any fact

4640 material to such application.

4641 Section 29. By January 1, 2007, the Office of Insurance

4642 Regulation shall submit a report to the President of the Senate,

4643 the Speaker of the House of Representatives, the minority party

4644 leaders of the Senate and the House of Representatives, and the

4645 chairs of the standing committees of the Senate and the House of

4646 Representatives having jurisdiction over matters relating to

4647 property and casualty insurance. In preparing the report, the

4648 office shall consult with the Department of Highway Safety and

4649 Motor Vehicles, the Department of Community Affairs, the Florida

4650 Building Commission, the Florida Home Builders Association,

4651 representatives of the mobile and manufactured home industry,

4652 representatives of the property and casualty insurance industry,

4653 and any other party the office determines is appropriate. The

4654 report shall include findings and recommendations on the

4655 insurability of attached or free standing structures to

4656 residential homes, mobile, or manufactured homes, such as

4657 carports or pool enclosures; the increase or decrease in

4658 insurance costs associated with insuring such structures; the

4659 feasibility of insuring such structures; the impact on
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4660 homeowners of not having insurance coverage for such structures;

4661 the ability of mitigation measures relating to such structures

4662 to reduce risk and loss; and such other related information as

4663 the office determines is appropriate for the Legislature to

4664 consider.

4665 Section 30. (1) The Office of Insurance Regulation, in

4666 consultation with the Department of Community Affairs, the

4667 Department of Financial Services, the Federal Alliance for Safe

4668 Homes, the Florida Insurance Council, the Florida Home Builders

4669 Association, the Florida Manufactured Housing Association, the

4670 Risk and Insurance Department of Florida State University, and

4671 the Institute for Business and Homes Safety, shall study and

4672 develop a program that will provide an objective rating system

4673 that will allow homeowners to evaluate the relative ability of

4674 Florida properties to withstand the wind load from a sustained

4675 severe tropical storm or hurricane.

4676 (2) The rating system will be designed in a manner that is

4677 easy to understand for the property owner, based on proven

4678 readily verifiable mitigation techniques and devices, and able

4679 to be implemented based on a visual inspection program. The

4680 Department of Financial Services shall implement a pilot program

4681 for use in the Florida Comprehensive Hurricane Damage Mitigation

4682 Program.

4683 (3) The Department shall provide a report to the Governor,

4684 the President of the Senate, and the Speaker of the House of

4685 Representatives by March 31, 2007, detailing the nature and

4686 construction of the rating scale, its effectiveness based on
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4687 implementation in a pilot program, and an operational plan for

4688 statewide implementation of the rating scale.

4689 Section 31. (1) For fiscal year 2006-2007, the sum of

4690 $100 million is appropriated from the General Revenue Fund to

4691 the Department of Financial Services for the Florida Hurricane

4692 Damage Prevention Endowment as a nonrecurring appropriation for

4693 the purposes specified in s. 215.558, Florida Statutes.

4694 (2) The sum of $400 million is appropriated from the

4695 General Revenue Fund to the Department of Financial Services as

4696 a nonrecurring appropriation for the purposes specified in s.

4697 215.5586, Florida Statutes.

4698 (3) Funds provided in subsections (1) and (2) shall be

4699 transferred by the department to the Florida Hurricane Damage

4700 Prevention Trust Fund, as created in s. 215.5585, Florida

4701 Statutes.

4702 (4) For fiscal year 2006-2007, the recurring sum of $5

4703 million is appropriated to the Department of Financial Services

4704 from the Florida Hurricane Damage Prevention Trust Fund, Special

4705 Category – Financial Incentives for Hurricane Damage Prevention.

4706 (5) For fiscal year 2006-2007, the nonrecurring sum of

4707 $400 million is appropriated to the Department of Financial

4708 Services from the Florida Hurricane Damage Prevention Trust

4709 Fund, Special Category – Florida Comprehensive Hurricane Damage

4710 Mitigation Program. The department may spend up to 1 percent of

4711 the funds appropriated to administer the program. The department

4712 shall contract with Tallahassee Community College for $7.5

4713 million to implement the Manufactured Housing and Mobile Home
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4714 Hurricane Mitigation Program that is part of the Florida

4715 Comprehensive Hurricane Damage Mitigation Program. Tallahassee

4716 Community College may spend up to 5 percent of the funds

4717 appropriated to administer the Manufactured Housing and Mobile

4718 Home Hurricane Mitigation and Enhancement Program.

4719 Notwithstanding s. 216.301, Florida Statutes, and pursuant to s.

4720 216.351, Florida Statutes, any unexpended balance from this

4721 appropriation shall be carried forward at the end of each fiscal

4722 year until the 2010-2011 fiscal year. At the end of the 2010-

4723 2011 fiscal year, any obligated funds for qualified projects

4724 that are not yet disbursed shall remain with the department to

4725 be used for the purposes of this act. Any unobligated funds of

4726 this appropriation shall revert to the Florida Hurricane Damage

4727 Prevention Trust Fund at the end of the 2010-2011 fiscal year.

4728 Section 32. (1) For fiscal year 2006-2007, the sum of

4729 $920 million in nonrecurring funds is appropriated from the

4730 General Revenue Fund to the Department of Financial Services for

4731 transfer to the Citizens Property Insurance Corporation as an

4732 allocation to regular assessments on assessable insurers and

4733 insureds, as authorized under s. 627.351(6)(b)3.b., Florida

4734 Statutes, for the 2005 Plan Year deficit. The board of governors

4735 of the corporation shall allocate the appropriated state moneys

4736 to each of the personal lines, commercial lines, and high-risk

4737 accounts so as to totally eliminate the deficit for calendar

4738 year 2005 in each such account that would have been paid from

4739 the proceeds of regular assessment but for the appropriated

4740 moneys. The moneys allocated to each account from the
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4741 appropriations shall be considered to be and shall be treated as

4742 proceeds of regular assessments for purposes of financing

4743 documents of the corporation. No regular assessments shall be

4744 imposed for any portion of the calendar year 2005 deficit paid

4745 from the appropriated moneys. The transfer made by the

4746 department to the corporation shall be limited to the amount of

4747 the total regular assessments that were authorized by law to

4748 cover the 2005 Plan Year deficit. Any unused and remaining funds

4749 in this appropriation shall revert to the General Revenue Fund.

4750 (2) The corporation shall amortize over a 10-year period

4751 any emergency assessments resulting from the 2005 Plan Year

4752 deficit.

4753 (3) Each insurer that recoups an assessment from its

4754 policyholders as allowed by law shall include on the premium

4755 notice sent to policyholders, in 12-point type, the following

4756 statement, with the appropriate dollar amounts shown:

4757 "THE $ SURCHARGE IN YOUR PREMIUM FOR THE ASSESSMENT BY

4758 CITIZENS PROPERTY INSURANCE CORPORATION HAS BEEN REDUCED BY

4759 $____DUE TO AN APPROPRIATION BY THE FLORIDA LEGISLATURE."

4760 (4) A violation of this section by an insurer is a

4761 violation of the Insurance Code and the insurer is subject to

4762 the penalties provided in ss. 624.418 and 624.4211, Florida

4763 Statutes.

4764 Section 33. For fiscal year 2006-2007, the sums of

4765 $250,000 in recurring funds and $425,000 in nonrecurring funds

4766 are appropriated from the Insurance Regulatory Trust Fund in the

4767 Department of Financial Services to the Office of Insurance
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4768 Regulation for the purpose of carrying out reporting and

4769 administrative responsibilities of this act.

4770 Section 34. Except as otherwise expressly provided in this

4771 act, this act shall take effect July 1, 2006.
Florida Senate - 2006 CS for CS for SB 1980

By the Committees on Ways and Means; Banking and Insurance;

and Senator Garcia

576-2242-06

1 A bill to be entitled

2 An act relating to property insurance; amending

3 s. 215.555, F.S.; redefining the term "losses";

4 revising certain reimbursement contract

5 criteria; revising certain reimbursement

6 premium requirements; deleting a requirement

7 that bonds be validated; revising certain

8 revenue bond emergency assessment requirements;

9 specifying premiums that are subject to

10 assessment; revising the date on which the

11 exemption of medical malpractice premiums from

12 emergency assessments is repealed; creating s.

13 215.558, F.S.; creating the Home Retrofit

14 Hardening Program; providing eligibility

15 criteria and guidelines for awarding funds

16 under the program; providing limits on grant

17 amounts and on administrative expenses;

18 creating s. 215.5586, F.S.; providing a

19 purpose; requiring the Department of Community

20 Affairs to establish a wind certification and

21 hurricane mitigation inspection program;

22 specifying inspection requirements; providing

23 qualification requirements for inspection

24 providers; requiring the department to adopt

25 rules; amending s. 193.155, F.S.; providing

26 that certain changes made to homestead property

27 for hurricane damage mitigation do not increase

28 the assessed value of the property; creating s.

29 252.63, F.S.; providing purpose and intent;

30 providing powers of the Commissioner of

31 Insurance Regulation during a state of

1
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1 emergency; authorizing the commissioner to

2 issue certain orders in a state of emergency;

3 providing for effect and duration of such

4 orders; providing for legislative termination

5 of such orders; requiring the commissioner to

6 publish such orders and an explanatory

7 statement; prescribing additional duties of the

8 commissioner with respect to mitigation of

9 consequences of emergencies; amending s.

10 626.918, F.S.; authorizing certain letters of

11 credit to fund a surplus lines insurer's

12 required policyholder protection trust fund;

13 defining the term "qualified United States

14 financial institution"; amending s. 627.062,

15 F.S.; requiring the chief executive officer and

16 the chief financial officer of each property

17 insurer, or its certified public accountant

18 acting on its behalf, to sign a statement of

19 certification, sworn under oath, to accompany

20 the rate filing; revising factors to be used in

21 reviewing rate filings; providing that, in

22 considering a rate filing, the burden is on the

23 Office of Insurance Regulation to establish

24 that costs of reinsurance are excessive;

25 providing that the burden is on the Office of

26 Insurance Regulation to establish that certain

27 rates are excessive; amending s. 627.06281,

28 F.S.; requiring the public hurricane

29 loss-projection model to be submitted for

30 review by the Florida Commission on Hurricane

31 Loss Projection Methodology; allowing the

2

CODING: Words stricken are deletions; words underlined are additions.

Florida Senate - 2006 CS for CS for SB 1980

576-2242-06

1 Office of Insurance Regulation to use the

2 public model until the commission determines

3 that the public model is not accurate or

4 reliable; amending s. 627.351, F.S.; providing

5 that certain responsibilities of the Office of

6 Insurance Regulation with respect to the plan

7 of operation of Citizens Property Insurance

8 Corporation be assumed by the Financial

9 Services Commission; defining the terms

10 "homestead property" and "nonhomestead

11 property" for use with respect to Citizens

12 Property Insurance Corporation; limiting

13 eligibility for personal lines coverage by the

14 corporation; directing the corporation board to

15 reduce or, with approval by necessary parties,

16 restructure existing debt; requiring a report

17 with respect thereto; providing for a reduction

18 in aggregate amount of a regular assessment in

19 certain circumstances; requiring the executive

20 director of the corporation to be confirmed by

21 the Senate; deleting authority of the Chief

22 Financial Officer to review corporate

23 employees; prescribing a 10-day waiting period

24 for applications for coverage for a new policy;

25 authorizing exceptions; redesignating the

26 market equalization surcharge as a Citizens

27 policyholder surcharge and providing for its

28 calculation; prescribing an additional

29 surcharge on deficit assessments for certain

30 nonhomestead property; providing for optional

31 payment plans; requiring insurers to provide

3
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1 claims-adjusting services for certain wind

2 coverage in certain circumstances; requiring

3 prospective senior management employees of the

4 corporation to successfully pass a background

5 check; requiring employees of the corporation

6 to sign annually a statement that they have no

7 conflict of interest; providing that senior

8 managers and members of the board of governors

9 are subject to the code of ethics and must file

10 financial disclosure; prohibiting employees and

11 members of the board of governors from

12 accepting gifts or expenditures from a persons

13 or entity, or employee thereof, which has or is

14 under consideration for a contract with the

15 corporation; providing penalties; providing a

16 limitation on senior managers' representation

17 of persons before the corporation after

18 retirement or termination of employment and on

19 employment with an insurer that has received a

20 take-out bonus; prescribing guidelines for

21 purchases of goods and services; providing

22 guidelines on use of outside counsel;

23 prohibiting the corporation from retaining a

24 lobbyist; authorizing full-time employees to

25 register and engage in lobbying; creating the

26 Office of Internal Auditor and prescribing its

27 duties; providing record-retention

28 requirements; requiring establishment of a unit

29 or division to investigate claims involving

30 possible fraud against the corporation and

31 another to receive and respond to consumer

4
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1 complaints; requiring a periodic comprehensive

2 market conduct examination of the corporation;

3 requiring periodic operational audits of the

4 corporation by the Auditor General; prescribing

5 elements to be included in such audits;

6 providing a rate surcharge for certain

7 nonhomestead property and property valued at

8 more than a certain amount; providing that

9 rates for the corporation are not subject to

10 the requirements for being noncompetitive if

11 the Office of Insurance Regulation makes a

12 certain determination; deleting provisions

13 relating to appointment of a rate methodology

14 panel; providing for use of the public

15 hurricane loss-projection model in ratemaking;

16 prescribing requirements for paying takeout

17 bonuses or payments to insurers; requiring

18 records of takeout bonuses or other payments

19 for certain purposes; clarifying that debt

20 obligations of the corporation are not subject

21 to taxation; prohibiting the corporation and

22 other persons from making certain filings

23 under, or becoming a debtor under, the federal

24 Bankruptcy Code; postponing the dates by which

25 the boundaries of high-risk areas must be

26 reduced; requiring a study of the viability of

27 authorized insurers issuing and servicing, for

28 a fee, certain high-risk insurance policies;

29 requiring a report to legislative leaders;

30 providing applicability of specified provisions

31 relating to assessments and surcharges;
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1 amending s. 627.3511, F.S.; extending the

2 period for which an insurer that assumes

3 Citizens Property Insurance Corporation's

4 obligations under a policy must renew the

5 replacement policy; revising circumstances

6 under which replacement is not required;

7 amending s. 627.3517, F.S.; providing that an

8 insurance risk apportionment plan

9 policyholder's right to retain his or her

10 current agent does not apply during the first

11 10 days after a new application for coverage

12 has been submitted to Citizens Property

13 Insurance Corporation; creating s. 627.3519,

14 F.S.; requiring the Financial Services

15 Commission to report annually to the

16 Legislature on probable maximum losses,

17 financing options, and assessment potentials of

18 the Florida Hurricane Catastrophe Fund and

19 Citizens Property Insurance Corporation;

20 amending s. 627.4035, F.S.; providing for a

21 waiver of a written authorization requirement

22 to pay claims by debit card or other electronic

23 transfer; creating s. 627.6121, F.S.;

24 prescribing circumstances under which an

25 insurer must pay benefits to a primary

26 policyholder of dual interest property;

27 requiring mortgageholders and lienholders be

28 given notice of such payment; amending s.

29 627.7011, F.S.; limiting certain law and

30 ordinance coverage; providing that the section

31 does not prohibit an insurer from limiting its
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1 liability concerning certain replacement costs;

2 creating s. 627.7019, F.S.; requiring the

3 Financial Services Commission to adopt rules

4 imposing standardized requirements applicable

5 to insurers after certain natural events;

6 providing criteria; providing requirements of

7 the Office of Insurance Regulation; amending s.

8 627.706, F.S.; allowing for a deductible amount

9 applicable to sinkhole losses in a policy for

10 residential property insurance; defining the

11 term "professional engineer"; amending s.

12 627.707, F.S.; revising references to certain

13 engineers; authorizing insurers to make direct

14 payment for certain repairs; excluding insurers

15 from liability for repairs under certain

16 circumstances; amending s. 627.7072, F.S.;

17 revising references to certain engineers;

18 amending s. 627.7073, F.S.; revising

19 requirements for sinkhole reports by

20 professional engineers and professional

21 geologists; providing for the recording of

22 sinkhole reports by the clerk of court rather

23 than the property appraiser; creating s.

24 627.7074, F.S.; prescribing an alternative

25 method for resolving disputed sinkhole

26 insurance claims; providing definitions;

27 prescribing procedures for invoking the

28 alternative method; providing that a

29 recommendation by a neutral evaluator is not

30 binding on any party; providing for payments of

31 costs; requiring the insurer to pay attorney's
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1 fees of the policyholder up to a specified

2 amount under certain conditions; providing that

3 an insurer is not liable for attorney's fees or

4 for certain damages under certain conditions;

5 providing for judicial review; amending s.

6 627.727, F.S.; conforming a cross-reference;

7 amending s. 631.181, F.S.; providing an

8 exception to certain requirements for a signed

9 statement for certain claims related to the

10 insolvency of an insurer; providing

11 requirements; amending s. 631.54, F.S.;

12 redefining the term "covered claim" and

13 defining the term "homeowner's insurance" for

14 purposes of the Florida Insurance Guaranty

15 Association; amending s. 631.55, F.S.;

16 conforming a cross-reference; amending s.

17 631.57, F.S.; revising requirements and

18 limitations for obligations of the Florida

19 Insurance Guaranty Association for covered

20 claims; authorizing the association to contract

21 with counties, municipalities, and legal

22 entities to issue revenue bonds for certain

23 purposes; authorizing the Office of Insurance

24 Regulation to levy assessments and emergency

25 assessments on insurers under certain

26 circumstances for certain bond repayment

27 purposes; providing requirements for and

28 limitations on such assessments; providing for

29 payment, collection, and distribution of such

30 assessments; requiring insurers to include an

31 analysis of revenues from such assessments in a
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1 required report; providing rate filing

2 requirements for insurers relating to such

3 assessments; providing for continuing annual

4 assessments under certain circumstances;

5 specifying emergency assessments as not premium

6 and not subject to certain taxes, fees, or

7 commissions; specifying insurer liability for

8 emergency assessments; providing an exception;

9 creating s. 631.695, F.S.; providing

10 legislative findings and purposes; providing

11 for issuance of revenue bonds through counties

12 and municipalities to fund assistance programs

13 for paying covered claims for hurricane damage;

14 providing procedures, requirements, and

15 limitations for counties, municipalities, and

16 the Florida Insurance Guaranty Association,

17 Inc., relating to issuance and validation of

18 such bonds; prohibiting pledging the funds,

19 credit, property, and taxing power of the

20 state, counties, and municipalities for payment

21 of bonds; specifying authorized uses of bond

22 proceeds; limiting the term of bonds;

23 specifying a state covenant to protect

24 bondholders from adverse actions relating to

25 such bonds; specifying exemptions for bonds,

26 notes, and other obligations of counties and

27 municipalities from certain taxes or

28 assessments on property and revenues;

29 authorizing counties and municipalities to

30 create a legal entity to exercise certain

31 powers; requiring the association to issue an

9

CODING: Words stricken are deletions; words underlined are additions.

Florida Senate - 2006 CS for CS for SB 1980

576-2242-06

1 annual report on the status of certain uses of

2 bond proceeds; providing report requirements;

3 requiring the association to provide a copy of

4 the report to the Legislature and Chief

5 Financial Officer; prohibiting repeal of

6 certain provisions relating to certain bonds

7 under certain circumstances; amending s.

8 877.02, F.S.; prohibiting certain solicitations

9 by contractors and other persons providing

10 sinkhole remediation services; providing

11 penalties; providing appropriations; requiring

12 that an appropriation be transferred to

13 Citizens Property Insurance Corporation to

14 reduce the amount of the regular assessment for

15 a specified deficit; requiring the corporation

16 to notify assessable insurers of the amount by

17 which assessments have been reduced; requiring

18 insurers who recoup assessments to notify

19 policyholders of the amount by which the

20 surcharge has been reduced; providing penalties

21 for a violation; defining terms; repealing s.

22 215.559(3), F.S.; deleting the requirement that

23 the Department of Community Affairs develop a

24 low-interest loan program for retrofitting

25 homes; providing effective dates.

26

27 Be It Enacted by the Legislature of the State of Florida:

28

29 Section 1. Effective June 1, 2006, paragraph (d) of

30 subsection (2), paragraphs (c) and (d) of subsection (4),

31 paragraph (b) of subsection (5), and paragraphs (a) and (b) of
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1 subsection (6) of section 215.555, Florida Statutes, are

2 amended to read:

3 215.555 Florida Hurricane Catastrophe Fund.--

4 (2) DEFINITIONS.--As used in this section:

5 (d) "Losses" means direct incurred losses under

6 covered policies, which shall include losses for additional

7 living expenses not to exceed 40 percent of the insured value

8 of a residential structure or its contents and shall exclude

9 loss adjustment expenses. "Losses" does not include losses for

10 fair rental value, loss of rent or rental income use, or

11 business interruption losses.

12 (4) REIMBURSEMENT CONTRACTS.--

13 (c)1. The contract shall also provide that the

14 obligation of the board with respect to all contracts covering

15 a particular contract year shall not exceed the actual

16 claims-paying capacity of the fund up to a limit of $15

17 billion for that contract year adjusted based upon the

18 reported exposure from the prior contract year to reflect the

19 percentage growth in exposure to the fund for covered policies

20 since 2003, provided the dollar growth in the limit may not

21 increase in any year by an amount greater than the dollar

22 growth of the cash balance of the fund as of December 31 as

23 defined by rule which occurred over the prior calendar year.

24 2. In May before the start of the upcoming contract

25 year and in October during the contract year, the board shall

26 publish in the Florida Administrative Weekly a statement of

27 the fund's estimated borrowing capacity and the projected

28 balance of the fund as of December 31. After the end of each

29 calendar year, the board shall notify insurers of the

30 estimated borrowing capacity and the balance of the fund as of

31 December 31 to provide insurers with data necessary to assist

11
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1 them in determining their retention and projected payout from

2 the fund for loss reimbursement purposes. In conjunction with

3 the development of the premium formula, as provided for in

4 subsection (5), the board shall publish factors or multiples

5 that assist insurers in determining their retention and

6 projected payout for the next contract year. For all

7 regulatory and reinsurance purposes, an insurer may calculate

8 its projected payout from the fund as its share of the total

9 fund premium for the current contract year multiplied by the

10 sum of the projected balance of the fund as of December 31 and

11 the estimated borrowing capacity for that contract year as

12 reported under this subparagraph.

13 (d)1. For purposes of determining potential liability

14 and to aid in the sound administration of the fund, the

15 contract shall require each insurer to report such insurer's

16 losses from each covered event on an interim basis, as

17 directed by the board. The contract shall require the insurer

18 to report to the board no later than December 31 of each year,

19 and quarterly thereafter, its reimbursable losses from covered

20 events for the year. The contract shall require the board to

21 determine and pay, as soon as practicable after receiving

22 these reports of reimbursable losses, the initial amount of

23 reimbursement due and adjustments to this amount based on

24 later loss information. The adjustments to reimbursement

25 amounts shall require the board to pay, or the insurer to

26 return, amounts reflecting the most recent calculation of

27 losses.

28 2. In determining reimbursements pursuant to this

29 subsection, the contract shall provide that the board shall:

30 a. First reimburse insurers writing covered policies,

31 which insurers are in full compliance with this section and

12
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1 have petitioned the Office of Insurance Regulation and

2 qualified as limited apportionment companies under s.

3 627.351(2)(b)3. The amount of such reimbursement shall be the

4 lesser of $10 million or an amount equal to 10 times the

5 insurer's reimbursement premium for the current year. The

6 amount of reimbursement paid under this sub-subparagraph may

7 not exceed the full amount of reimbursement promised in the

8 reimbursement contract. This sub-subparagraph does not apply

9 with respect to any contract year in which the year-end

10 projected cash balance of the fund, exclusive of any bonding

11 capacity of the fund, exceeds $2 billion. Only one member of

12 any insurer group may receive reimbursement under this

13 sub-subparagraph.

14 a.b. Next pay to each insurer such insurer's projected

15 payout, which is the amount of reimbursement it is owed, up to

16 an amount equal to the insurer's share of the actual premium

17 paid for that contract year, multiplied by the actual

18 claims-paying capacity available for that contract year;

19 provided, entities created pursuant to s. 627.351 shall be

20 further reimbursed in accordance with sub-subparagraph b. c.

21 b.c. Thereafter, establish the prorated reimbursement

22 level at the highest level for which any remaining fund

23 balance or bond proceeds are sufficient to reimburse entities

24 created pursuant to s. 627.351 based on reimbursable losses

25 exceeding the amounts payable pursuant to sub-subparagraph a.

26 b. for the current contract year.

27 (5) REIMBURSEMENT PREMIUMS.--

28 (b) The State Board of Administration shall select an

29 independent consultant to develop a formula for determining

30 the actuarially indicated premium to be paid to the fund. The

31 formula shall specify, for each zip code or other limited

13
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1 geographical area, the amount of premium to be paid by an

2 insurer for each $1,000 of insured value under covered

3 policies in that zip code or other area. In establishing

4 premiums, the board shall consider the coverage elected under

5 paragraph (4)(b) and any factors that tend to enhance the

6 actuarial sophistication of ratemaking for the fund, including

7 deductibles, type of construction, type of coverage provided,

8 relative concentration of risks, a factor providing for more

9 rapid cash buildup in the fund until the fund capacity for a

10 single hurricane season is fully funded, and other such

11 factors deemed by the board to be appropriate. The formula may

12 provide for a procedure to determine the premiums to be paid

13 by new insurers that begin writing covered policies after the

14 beginning of a contract year, taking into consideration when

15 the insurer starts writing covered policies, the potential

16 exposure of the insurer, the potential exposure of the fund,

17 the administrative costs to the insurer and to the fund, and

18 any other factors deemed appropriate by the board. The formula

19 shall include a factor of 25 percent of the fund's actuarially

20 indicated premium in order to provide for more rapid cash

21 buildup in the fund. The formula must be approved by unanimous

22 vote of the board. The board may, at any time, revise the

23 formula pursuant to the procedure provided in this paragraph.

24 (6) REVENUE BONDS.--

25 (a) General provisions.--

26 1. Upon the occurrence of a hurricane and a

27 determination that the moneys in the fund are or will be

28 insufficient to pay reimbursement at the levels promised in

29 the reimbursement contracts, the board may take the necessary

30 steps under paragraph (c) or paragraph (d) for the issuance of

31 revenue bonds for the benefit of the fund. The proceeds of

14
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1 such revenue bonds may be used to make reimbursement payments

2 under reimbursement contracts; to refinance or replace

3 previously existing borrowings or financial arrangements; to

4 pay interest on bonds; to fund reserves for the bonds; to pay

5 expenses incident to the issuance or sale of any bond issued

6 under this section, including costs of validating, printing,

7 and delivering the bonds, costs of printing the official

8 statement, costs of publishing notices of sale of the bonds,

9 and related administrative expenses; or for such other

10 purposes related to the financial obligations of the fund as

11 the board may determine. The term of the bonds may not exceed

12 30 years. The board may pledge or authorize the corporation to

13 pledge all or a portion of all revenues under subsection (5)

14 and under paragraph (b) to secure such revenue bonds and the

15 board may execute such agreements between the board and the

16 issuer of any revenue bonds and providers of other financing

17 arrangements under paragraph (7)(b) as the board deems

18 necessary to evidence, secure, preserve, and protect such

19 pledge. If reimbursement premiums received under subsection

20 (5) or earnings on such premiums are used to pay debt service

21 on revenue bonds, such premiums and earnings shall be used

22 only after the use of the moneys derived from assessments

23 under paragraph (b). The funds, credit, property, or taxing

24 power of the state or political subdivisions of the state

25 shall not be pledged for the payment of such bonds. The board

26 may also enter into agreements under paragraph (c) or

27 paragraph (d) for the purpose of issuing revenue bonds in the

28 absence of a hurricane upon a determination that such action

29 would maximize the ability of the fund to meet future

30 obligations.

31

15
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1 2. The Legislature finds and declares that the

2 issuance of bonds under this subsection is for the public

3 purpose of paying the proceeds of the bonds to insurers,

4 thereby enabling insurers to pay the claims of policyholders

5 to assure that policyholders are able to pay the cost of

6 construction, reconstruction, repair, restoration, and other

7 costs associated with damage to property of policyholders of

8 covered policies after the occurrence of a hurricane. Revenue

9 bonds may not be issued under this subsection until validated

10 under chapter 75. The validation of at least the first

11 obligations incurred pursuant to this subsection shall be

12 appealed to the Supreme Court, to be handled on an expedited

13 basis.

14 (b) Emergency assessments.--

15 1. If the board determines that the amount of revenue

16 produced under subsection (5) is insufficient to fund the

17 obligations, costs, and expenses of the fund and the

18 corporation, including repayment of revenue bonds and that

19 portion of the debt service coverage not met by reimbursement

20 premiums, the board shall direct the Office of Insurance

21 Regulation to levy, by order, an emergency assessment on

22 direct premiums for all property and casualty lines of

23 business in this state, including property and casualty

24 business of surplus lines insurers regulated under part VIII

25 of chapter 626, but not including any workers' compensation

26 premiums or medical malpractice premiums. As used in this

27 subsection, the term "property and casualty business" includes

28 all lines of business identified on Form 2, Exhibit of

29 Premiums and Losses, in the annual statement required of

30 authorized insurers by s. 624.424 and any rule adopted under

31 this section, except for those lines identified as accident
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1 and health insurance and except for policies written under the

2 National Flood Insurance Program. The assessment shall be

3 specified as a percentage of direct written future premium

4 collections and is subject to annual adjustments by the board

5 to reflect changes in premiums subject to assessments

6 collected under this subparagraph in order to meet debt

7 obligations. The same percentage shall apply to all policies

8 in lines of business subject to the assessment issued or

9 renewed during the 12-month period beginning on the effective

10 date of the assessment.

11 2. A premium is not subject to an annual assessment

12 under this paragraph in excess of 6 percent of premium with

13 respect to obligations arising out of losses attributable to

14 any one contract year, and a premium is not subject to an

15 aggregate annual assessment under this paragraph in excess of

16 10 percent of premium. An annual assessment under this

17 paragraph shall continue as long as until the revenue bonds

18 issued with respect to which the assessment was imposed are

19 outstanding, including any bonds the proceeds of which were

20 used to refund the revenue bonds, unless adequate provision

21 has been made for the payment of the bonds under the documents

22 authorizing issuance of the bonds.

23 3. Emergency assessments shall be collected from

24 policyholders. Emergency assessments shall be remitted by

25 insurers as a percentage of direct written premium for the

26 preceding calendar quarter as specified in the order from the

27 Office of Insurance Regulation. With respect to each insurer

28 collecting premiums that are subject to the assessment, the

29 insurer shall collect the assessment at the same time as it

30 collects the premium payment for each policy and shall remit

31 the assessment collected to the fund or corporation as

17
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1 provided in the order issued by the Office of Insurance

2 Regulation. The office shall verify the accurate and timely

3 collection and remittance of emergency assessments and shall

4 report the information to the board in a form and at a time

5 specified by the board. Each insurer collecting assessments

6 shall provide the information with respect to premiums and

7 collections as may be required by the office to enable the

8 office to monitor and verify compliance with this paragraph.

9 4. With respect to assessments of surplus lines

10 premiums, each surplus lines agent shall collect the

11 assessment at the same time as the agent collects the surplus

12 lines tax required by s. 626.932, and the surplus lines agent

13 shall remit the assessment to the Florida Surplus Lines

14 Service Office created by s. 626.921 at the same time as the

15 agent remits the surplus lines tax to the Florida Surplus

16 Lines Service Office. The emergency assessment on each insured

17 procuring coverage and filing under s. 626.938 shall be

18 remitted by the insured to the Florida Surplus Lines Service

19 Office at the time the insured pays the surplus lines tax to

20 the Florida Surplus Lines Service Office. The Florida Surplus

21 Lines Service Office shall remit the collected assessments to

22 the fund or corporation as provided in the order levied by the

23 Office of Insurance Regulation. The Florida Surplus Lines

24 Service Office shall verify the proper application of such

25 emergency assessments and shall assist the board in ensuring

26 the accurate and timely collection and remittance of

27 assessments as required by the board. The Florida Surplus

28 Lines Service Office shall annually calculate the aggregate

29 written premium on property and casualty business, other than

30 workers' compensation and medical malpractice, procured

31 through surplus lines agents and insureds procuring coverage

18
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1 and filing under s. 626.938 and shall report the information

2 to the board in a form and at a time specified by the board.

3 5. Any assessment authority not used for a particular

4 contract year may be used for a subsequent contract year. If,

5 for a subsequent contract year, the board determines that the

6 amount of revenue produced under subsection (5) is

7 insufficient to fund the obligations, costs, and expenses of

8 the fund and the corporation, including repayment of revenue

9 bonds and that portion of the debt service coverage not met by

10 reimbursement premiums, the board shall direct the Office of

11 Insurance Regulation to levy an emergency assessment up to an

12 amount not exceeding the amount of unused assessment authority

13 from a previous contract year or years, plus an additional 4

14 percent provided that the assessments in the aggregate do not

15 exceed the limits specified in subparagraph 2.

16 6. The assessments otherwise payable to the

17 corporation under this paragraph shall be paid to the fund

18 unless and until the Office of Insurance Regulation and the

19 Florida Surplus Lines Service Office have received from the

20 corporation and the fund a notice, which shall be conclusive

21 and upon which they may rely without further inquiry, that the

22 corporation has issued bonds and the fund has no agreements in

23 effect with local governments under paragraph (c). On or after

24 the date of the notice and until the date the corporation has

25 no bonds outstanding, the fund shall have no right, title, or

26 interest in or to the assessments, except as provided in the

27 fund's agreement with the corporation.

28 7. Emergency assessments are not premium and are not

29 subject to the premium tax, to the surplus lines tax, to any

30 fees, or to any commissions. An insurer is liable for all

31 assessments that it collects and must treat the failure of an

19
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1 insured to pay an assessment as a failure to pay the premium.

2 An insurer is not liable for uncollectible assessments.

3 8. When an insurer is required to return an unearned

4 premium, it shall also return any collected assessment

5 attributable to the unearned premium. A credit adjustment to

6 the collected assessment may be made by the insurer with

7 regard to future remittances that are payable to the fund or

8 corporation, but the insurer is not entitled to a refund.

9 9. When a surplus lines insured or an insured who has

10 procured coverage and filed under s. 626.938 is entitled to

11 the return of an unearned premium, the Florida Surplus Lines

12 Service Office shall provide a credit or refund to the agent

13 or such insured for the collected assessment attributable to

14 the unearned premium prior to remitting the emergency

15 assessment collected to the fund or corporation.

16 10. The exemption of medical malpractice insurance

17 premiums from emergency assessments under this paragraph is

18 repealed May 31, 2010 2007, and medical malpractice insurance

19 premiums shall be subject to emergency assessments

20 attributable to loss events occurring in the contract years

21 commencing on June 1, 2010 2007.

22 Section 2. Effective July 1, 2006, section 215.558,

23 Florida Statutes, is created to read:

24 215.558 Home Retrofit Hardening Program.--The

25 Department of Community Affairs shall establish the Home

26 Retrofit Hardening Program. The program is a competitive grant

27 program to fund improvements to homes constructed before the

28 implementation of the current Florida Building Code to make

29 them less vulnerable to hurricane damage and to decrease the

30 cost of residential property insurance. Site-built homes,

31 manufactured homes, and mobile homes are eligible for funding

20
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1 under this program. However, the highest priority shall be

2 given to low-income homeowners, as defined in s. 420.004(9),

3 who live in wind-borne debris regions as defined in the

4 Florida Building Code, which shall be eligible for up to 100

5 percent of the cost of the improvements. The next highest

6 priority shall be given to homestead dwellings insured at

7 $500,000 or less and located in the areas designated as

8 high-risk areas for purposes of coverage by the Citizens

9 Property Insurance Corporation, which shall be eligible for up

10 to 50 percent of the cost of the improvements, with priority

11 within this category given to homes insured by Citizens. The

12 next highest priority shall be given to all other homestead

13 dwellings insured at $500,000 or less, which shall be eligible

14 for up to 25 percent of the cost of the improvements.

15 (1) The program shall be administered by local

16 governments, regional planning councils, or private nonprofit

17 agencies under the overall direction of the department. In

18 order to qualify for funding, the program must include an

19 inspection of the dwelling to determine what mitigation

20 measures are needed, a means for verifying that the

21 improvements to be paid by the program have been demonstrated

22 to reduce a dwelling's vulnerability to hurricane damage, and

23 a means for verifying that the proceeds were actually spent on

24 such improvements. Funding for the program is contingent upon

25 appropriations. When awarding program funds, the department

26 shall be guided by:

27 (a) The number of homes in need of improvement.

28 (b) The number of homes located within the wind-borne

29 debris region and within the high-risk area of Citizens

30 Property Insurance Corporation.

31
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1 (c) The number of persons who will benefit from the

2 improvements.

3 (d) The number of low-income households and other

4 dwellings meeting the priority criteria of this section which

5 will benefit from the improvements.

6 (e) The costs per home to provide improvements.

7 (2) Funds may be used for the following improvements

8 installed in compliance with Blueprint-for-Safety standards:

9 (a) Roof deck attachment;

10 (b) Secondary water barrier;

11 (c) Roof covering;

12 (d) Brace gable ends;

13 (e) Reinforce roof-to-wall connections;

14 (f) Opening protection; and

15 (g) Exterior doors, including garage doors.

16 (3) Each project grant for an individual home retrofit

17 may not exceed $10,000.

18 (4) Administrative costs shall be kept to a minimum

19 and may not exceed 5 percent of the program funding.

20 (5) Grantees are encouraged to leverage grant funds

21 available under this program with other available funds.

22 Matching funds for a project is not a requirement. However,

23 matching funds from other available sources may be considered

24 by the department in the competitive-review process.

25 Section 3. Effective July 1, 2006, section 215.5586,

26 Florida Statutes, is created to read:

27 215.5586 Wind certification and hurricane mitigation

28 inspections.--

29 (1) The purpose of this section is to provide wind

30 certification and hurricane mitigation inspections to eligible

31 homeowners in this state for assistance in retrofitting the

22
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1 properties of those homeowners to become less vulnerable to

2 hurricane damage.

3 (2) The Department of Community Affairs shall

4 establish a request for proposals to solicit proposals from

5 wind certification entities to provide, at no cost to

6 homeowners, wind certification and hurricane mitigation

7 inspections. The inspections provided to homeowners, at a

8 minimum, must include the following:

9 (a) A home inspection and report that summarizes the

10 results and identifies corrective actions a homeowner may take

11 to mitigate hurricane damage.

12 (b) A range of cost estimates regarding the mitigation

13 features.

14 (c) Insurer-specific information regarding premium

15 discounts correlated to recommended mitigation features

16 identified by the inspection.

17 (d) A hurricane resistance rating scale specifying the

18 home's current, as well as projected, wind resistance

19 capabilities.

20 (3) To qualify for selection by the department as a

21 provider of wind certification and hurricane mitigation

22 inspections, the entity, at a minimum, must:

23 (a) Use wind certification and hurricane mitigation

24 inspectors who have:

25 1. Prior experience in residential construction or

26 inspection and have received specialized training in hurricane

27 mitigation procedures.

28 2. Undergone drug testing and background checks.

29 3. Been certified, in a manner satisfactory to the

30 department, to conduct the inspections.

31
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1 (b) Provide a quality assurance program including a

2 reinspection component.

3 (4) The Department of Community Affairs shall adopt

4 rules pursuant to ss. 120.536(1) and 120.54 governing the wind

5 certification and wind mitigation inspection program.

6 Section 4. Paragraph (a) of subsection (4) of section

7 193.155, Florida Statutes, is amended to read:

8 193.155 Homestead assessments.--Homestead property

9 shall be assessed at just value as of January 1, 1994.

10 Property receiving the homestead exemption after January 1,

11 1994, shall be assessed at just value as of January 1 of the

12 year in which the property receives the exemption.

13 (4)(a) Changes, additions, or improvements to

14 homestead property shall be assessed at just value as of the

15 first January 1 after the changes, additions, or improvements

16 are substantially completed. However, the addition of storm

17 shutters, impact-resistant glazing, hurricane clips and

18 straps, garage door bracing, or generators for purposes of

19 mitigating hurricane damage and disaster preparedness shall

20 not be included or otherwise increase the assessed value of

21 homestead property.

22 Section 5. Section 252.63, Florida Statutes, is

23 created to read:

24 252.63 Commissioner of Insurance Regulation; powers in

25 a state of emergency.--

26 (1) It is the purpose and intent of this section to

27 provide the Commissioner of Insurance Regulation the authority

28 to temporarily modify or suspend provisions of the Florida

29 Insurance Code in order to expedite the recovery of

30 communities affected by a disaster or other emergency and

31 encourage insurance companies, entities, and persons subject

24
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1 to the Florida Insurance Code and the jurisdiction of the

2 office to meet the insurance needs of such communities.

3 (2)(a) When the Governor declares a state of emergency

4 pursuant to s. 252.36, the commissioner may issue:

5 1. One or more general orders applicable to all

6 insurance companies, entities, and persons, as defined in s.

7 624.04, which are subject to the Florida Insurance Code and

8 serve any portion of the area of the state under the state of

9 emergency; or

10 2. One or more specific orders to particular insurance

11 companies, entities, and persons that are subject to the

12 Florida Insurance Code, as defined in s. 624.01, which orders

13 may modify or suspend, as to those companies, entities, and

14 persons, all or any part of the Florida Insurance Code, or any

15 applicable rule, consistent with the stated purposes of the

16 Florida Insurance Code.

17 (b) An order issued by the commissioner under this

18 section becomes effective upon issuance and continues for 120

19 days unless terminated sooner by the commissioner. The

20 commissioner may extend an order for one additional period of

21 120 days if he or she determines that the emergency conditions

22 that gave rise to the initial order still exist. By concurrent

23 resolution, the Legislature may terminate any order issued

24 under this section.

25 (3) The commissioner shall publish in the next

26 available publication of the Florida Administrative Weekly a

27 copy of the text of any order issued under this section,

28 together with a statement describing the modification or

29 suspension and explaining how the modification or suspension

30 will facilitate recovery from the emergency.

31
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1 (4) The commissioner shall consider on a continuing

2 basis steps that could be taken to mitigate the harmful

3 consequences of emergencies and from time to time make

4 recommendations to the Legislature and other appropriate

5 private entities regarding such mitigation.

6 Section 6. Subsections (1) and (2) of section 626.918,

7 Florida Statutes, are amended to read:

8 626.918 Eligible surplus lines insurers.--

9 (1) A No surplus lines agent may not shall place any

10 coverage with any unauthorized insurer which is not then an

11 eligible surplus lines insurer, except as permitted under

12 subsections (5) and (6).

13 (2) An No unauthorized insurer may not shall be or

14 become an eligible surplus lines insurer unless made eligible

15 by the office in accordance with the following conditions:

16 (a) Eligibility of the insurer must be requested in

17 writing by the Florida Surplus Lines Service Office.;

18 (b) The insurer must be currently an authorized

19 insurer in the state or country of its domicile as to the kind

20 or kinds of insurance proposed to be so placed and must have

21 been such an insurer for not less than the 3 years next

22 preceding or must be the wholly owned subsidiary of such

23 authorized insurer or must be the wholly owned subsidiary of

24 an already eligible surplus lines insurer as to the kind or

25 kinds of insurance proposed for a period of not less than the

26 3 years next preceding. However, the office may waive the

27 3-year requirement if the insurer provides a product or

28 service not readily available to the consumers of this state

29 or has operated successfully for a period of at least 1 year

30 next preceding and has capital and surplus of not less than

31 $25 million.;

26
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1 (c) Before granting eligibility, the requesting

2 surplus lines agent or the insurer shall furnish the office

3 with a duly authenticated copy of its current annual financial

4 statement in the English language and with all monetary values

5 therein expressed in United States dollars, at an exchange

6 rate (in the case of statements originally made in the

7 currencies of other countries) then-current and shown in the

8 statement, and with such additional information relative to

9 the insurer as the office may request.;

10 (d)1.a. The insurer must have and maintain surplus as

11 to policyholders of not less than $15 million; in addition, an

12 alien insurer must also have and maintain in the United States

13 a trust fund for the protection of all its policyholders in

14 the United States under terms deemed by the office to be

15 reasonably adequate, in an amount not less than $5.4 million.

16 Any such surplus as to policyholders or trust fund shall be

17 represented by investments consisting of eligible investments

18 for like funds of like domestic insurers under part II of

19 chapter 625 provided, however, that in the case of an alien

20 insurance company, any such surplus as to policyholders may be

21 represented by investments permitted by the domestic regulator

22 of such alien insurance company if such investments are

23 substantially similar in terms of quality, liquidity, and

24 security to eligible investments for like funds of like

25 domestic insurers under part II of chapter 625. Clean,

26 irrevocable, unconditional, and evergreen letters of credit

27 issued or confirmed by a qualified United States financial

28 institution, as defined in subparagraph 2., may be used to

29 fund the trust.;

30 b.2. For those surplus lines insurers that were

31 eligible on January 1, 1994, and that maintained their
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1 eligibility thereafter, the required surplus as to

2 policyholders shall be:

3 (I)a. On December 31, 1994, and until December 30,

4 1995, $2.5 million.

5 (II)b. On December 31, 1995, and until December 30,

6 1996, $3.5 million.

7 (III)c. On December 31, 1996, and until December 30,

8 1997, $4.5 million.

9 (IV)d. On December 31, 1997, and until December 30,

10 1998, $5.5 million.

11 (V)e. On December 31, 1998, and until December 30,

12 1999, $6.5 million.

13 (VI)f. On December 31, 1999, and until December 30,

14 2000, $8 million.

15 (VII)g. On December 31, 2000, and until December 30,

16 2001, $9.5 million.

17 (VIII)h. On December 31, 2001, and until December 30,

18 2002, $11 million.

19 (IX)i. On December 31, 2002, and until December 30,

20 2003, $13 million.

21 (X)j. On December 31, 2003, and thereafter, $15

22 million.

23 c.3. The capital and surplus requirements as set forth

24 in sub-subparagraph b. subparagraph 2. do not apply in the

25 case of an insurance exchange created by the laws of

26 individual states, where the exchange maintains capital and

27 surplus pursuant to the requirements of that state, or

28 maintains capital and surplus in an amount not less than $50

29 million in the aggregate. For an insurance exchange which

30 maintains funds in the amount of at least $12 million for the

31 protection of all insurance exchange policyholders, each

28
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1 individual syndicate shall maintain minimum capital and

2 surplus in an amount not less than $3 million. If the

3 insurance exchange does not maintain funds in the amount of at

4 least $12 million for the protection of all insurance exchange

5 policyholders, each individual syndicate shall meet the

6 minimum capital and surplus requirements set forth in

7 sub-subparagraph b. subparagraph 2.;

8 d.4. A surplus lines insurer which is a member of an

9 insurance holding company that includes a member which is a

10 Florida domestic insurer as set forth in its holding company

11 registration statement, as set forth in s. 628.801 and rules

12 adopted thereunder, may elect to maintain surplus as to

13 policyholders in an amount equal to the requirements of s.

14 624.408, subject to the requirement that the surplus lines

15 insurer shall at all times be in compliance with the

16 requirements of chapter 625.

17

18 The election shall be submitted to the office and shall be

19 effective upon the office's being satisfied that the

20 requirements of sub-subparagraph d. subparagraph 4. have been

21 met. The initial date of election shall be the date of office

22 approval. The election approval application shall be on a form

23 adopted by commission rule. The office may approve an election

24 form submitted pursuant to sub-subparagraph d. subparagraph 4.

25 only if it was on file with the former Department of Insurance

26 before February 28, 1998.;

27 2. For purposes of letters of credit under

28 subparagraph 1., the term "qualified United States financial

29 institution" means an institution that:

30

31
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1 a. Is organized or, in the case of a United States

2 office of a foreign banking organization, is licensed under

3 the laws of the United States or any state.

4 b. Is regulated, supervised, and examined by

5 authorities of the United States or any state having

6 regulatory authority over banks and trust companies.

7 c. Has been determined by the office or the Securities

8 Valuation Office of the National Association of Insurance

9 Commissioners to meet such standards of financial condition

10 and standing as are considered necessary and appropriate to

11 regulate the quality of financial institutions whose letters

12 of credit are acceptable to the office.

13 (e) The insurer must be of good reputation as to the

14 providing of service to its policyholders and the payment of

15 losses and claims.;

16 (f) The insurer must be eligible, as for authority to

17 transact insurance in this state, under s. 624.404(3).; and

18 (g) This subsection does not apply as to unauthorized

19 insurers made eligible under s. 626.917 as to wet marine and

20 aviation risks.

21 Section 7. Effective July 1, 2006, paragraphs (a) and

22 (b) of subsection (2) and subsection (5) of section 627.062,

23 Florida Statutes, are amended, and subsection (9) is added to

24 that section, to read:

25 627.062 Rate standards.--

26 (2) As to all such classes of insurance:

27 (a) Insurers or rating organizations shall establish

28 and use rates, rating schedules, or rating manuals to allow

29 the insurer a reasonable rate of return on such classes of

30 insurance written in this state. A copy of rates, rating

31 schedules, rating manuals, premium credits or discount
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1 schedules, and surcharge schedules, and changes thereto, shall

2 be filed with the office under one of the following

3 procedures:

4 1. If the filing is made at least 90 days before the

5 proposed effective date and the filing is not implemented

6 during the office's review of the filing and any proceeding

7 and judicial review, then such filing shall be considered a

8 "file and use" filing. In such case, the office shall

9 finalize its review by issuance of a notice of intent to

10 approve or a notice of intent to disapprove within 90 days

11 after receipt of the filing. The notice of intent to approve

12 and the notice of intent to disapprove constitute agency

13 action for purposes of the Administrative Procedure Act.

14 Requests for supporting information, requests for mathematical

15 or mechanical corrections, or notification to the insurer by

16 the office of its preliminary findings shall not toll the

17 90-day period during any such proceedings and subsequent

18 judicial review. The rate shall be deemed approved if the

19 office does not issue a notice of intent to approve or a

20 notice of intent to disapprove within 90 days after receipt of

21 the filing.

22 2. If the filing is not made in accordance with the

23 provisions of subparagraph 1., such filing shall be made as

24 soon as practicable, but no later than 30 days after the

25 effective date, and shall be considered a "use and file"

26 filing. An insurer making a "use and file" filing is

27 potentially subject to an order by the office to return to

28 policyholders portions of rates found to be excessive, as

29 provided in paragraph (h).

30 3. The chief executive officer and the chief financial

31 officer of each property insurer, or its certified public
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1 accountant acting on its behalf, shall sign a statement of

2 certification, sworn under oath, to accompany the rate filing.

3 The statement must certify the appropriateness of the

4 information provided in the rate filing and that the

5 information fairly presents, in all material respects, the

6 basis of the rate filing submitted by the property and

7 casualty insurer. The insurer shall certify all of the

8 information and factors described in paragraph (b), including,

9 but not limited to, investment income. The Office of Insurance

10 Regulation shall adopt by rule the form for the statement of

11 certification. Failure to provide the statement of

12 certification shall result in the rate filing being

13 disapproved without prejudice to be refiled.

14 (b) Upon receiving a rate filing, the office shall

15 review the rate filing to determine if a rate is excessive,

16 inadequate, or unfairly discriminatory. In making that

17 determination, the office shall, in accordance with generally

18 accepted and reasonable actuarial techniques, consider the

19 following factors:

20 1. Past and prospective loss experience within and

21 without this state.

22 2. Past and prospective expenses.

23 3. The degree of competition among insurers for the

24 risk insured.

25 4. Investment income reasonably expected by the

26 insurer, consistent with the insurer's investment practices,

27 from investable premiums anticipated in the filing, plus any

28 other expected income from currently invested assets

29 representing the amount expected on unearned premium reserves

30 and loss reserves. The commission may adopt rules utilizing

31 reasonable techniques of actuarial science and economics to
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1 specify the manner in which insurers shall calculate

2 investment income attributable to such classes of insurance

3 written in this state and the manner in which such investment

4 income shall be used in the calculation of insurance rates.

5 Such manner shall contemplate allowances for an underwriting

6 profit factor and full consideration of investment income

7 which produce a reasonable rate of return; however, investment

8 income from invested surplus shall not be considered.

9 5. The reasonableness of the judgment reflected in the

10 filing.

11 6. Dividends, savings, or unabsorbed premium deposits

12 allowed or returned to Florida policyholders, members, or

13 subscribers.

14 7. The adequacy of loss reserves.

15 8. The cost of reinsurance, as further specified in

16 subsection (5).

17 9. Trend factors, including trends in actual losses

18 per insured unit for the insurer making the filing.

19 10. Conflagration and catastrophe hazards, if

20 applicable.

21 11. A reasonable margin for underwriting profit and

22 contingencies.

23 12. The cost of medical services, if applicable.

24 13. Other relevant factors which impact upon the

25 frequency or severity of claims or upon expenses.

26

27 The provisions of this subsection shall not apply to workers'

28 compensation and employer's liability insurance and to motor

29 vehicle insurance.

30 (5) With respect to a rate filing involving coverage

31 of the type for which the insurer is required to pay a
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1 reimbursement premium to the Florida Hurricane Catastrophe

2 Fund, the insurer may fully recoup in its property insurance

3 premiums any reimbursement premiums paid to the Florida

4 Hurricane Catastrophe Fund, together with reasonable costs of

5 other reinsurance consistent with prudent business practices

6 and sound actuarial principles, but may not recoup reinsurance

7 costs that duplicate coverage provided by the Florida

8 Hurricane Catastrophe Fund. The burden is on the office to

9 establish that any costs of other reinsurance are in excess of

10 amounts consistent with prudent business practices and sound

11 actuarial principles. An insurer may not recoup more than 1

12 year of reimbursement premium at a time. Any under-recoupment

13 from the prior year may be added to the following year's

14 reimbursement premium and any over-recoupment shall be

15 subtracted from the following year's reimbursement premium.

16 (9) The burden is on the office to establish that

17 rates are excessive for personal lines residential coverage

18 with a dwelling replacement cost of $1 million or more or for

19 a single condominium unit with a combined dwelling and

20 contents replacement cost of $1 million or more.

21 Section 8. Section 627.06281, Florida Statutes, is

22 amended to read:

23 627.06281 Public hurricane loss projection model;

24 reporting of data by insurers.--

25 (1) Within 30 days after a written request for loss

26 data and associated exposure data by the office or a type I

27 center within the State University System established to study

28 mitigation, residential property insurers and licensed rating

29 and advisory organizations that compile residential property

30 insurance loss data shall provide loss data and associated

31 exposure data for residential property insurance policies to
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1 the office or to a type I center within the State University

2 System established to study mitigation, as directed by the

3 office, for the purposes of developing, maintaining, and

4 updating a public model for hurricane loss projections. The

5 loss data and associated exposure data provided shall be in

6 writing.

7 (2) The public model must be submitted to the Florida

8 Commission on Hurricane Loss Projection Methodology for review

9 under s. 627.0628. The office may continue to use the model

10 for its review of rate filings pursuant to ss. 627.062 and

11 627.351 until such time as the Florida Commission on Hurricane

12 Loss Projection Methodology determines that the public model

13 is not accurate or reliable pursuant to the same process and

14 standards as the commission uses for the review of other

15 hurricane loss projection models.

16 Section 9. Effective July 1, 2006, subsection (6) of

17 section 627.351, Florida Statutes, is amended to read:

18 627.351 Insurance risk apportionment plans.--

19 (6) CITIZENS PROPERTY INSURANCE CORPORATION.--

20 (a)1. The Legislature finds that actual and threatened

21 catastrophic losses to property in this state from hurricanes

22 have caused insurers to be unwilling or unable to provide

23 property insurance coverage to the extent sought and needed.

24 It is in the public interest and a public purpose to assist in

25 assuring that property in the state is insured so as to

26 facilitate the remediation, reconstruction, and replacement of

27 damaged or destroyed property in order to reduce or avoid the

28 negative effects otherwise resulting to the public health,

29 safety, and welfare; to the economy of the state; and to the

30 revenues of the state and local governments needed to provide

31 for the public welfare. It is necessary, therefore, to provide
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1 property insurance to applicants who are in good faith

2 entitled to procure insurance through the voluntary market but

3 are unable to do so. The Legislature intends by this

4 subsection that property insurance be provided and that it

5 continues, as long as necessary, through an entity organized

6 to achieve efficiencies and economies, while providing service

7 to policyholders, applicants, and agents that is no less than

8 the quality generally provided in the voluntary market, all

9 toward the achievement of the foregoing public purposes.

10 Because it is essential for the corporation to have the

11 maximum financial resources to pay claims following a

12 catastrophic hurricane, it is the intent of the Legislature

13 that the income of the corporation be exempt from federal

14 income taxation and that interest on the debt obligations

15 issued by the corporation be exempt from federal income

16 taxation.

17 2. The Residential Property and Casualty Joint

18 Underwriting Association originally created by this statute

19 shall be known, as of July 1, 2002, as the Citizens Property

20 Insurance Corporation. The corporation shall provide insurance

21 for residential and commercial property, for applicants who

22 are in good faith entitled, but are unable, to procure

23 insurance through the voluntary market. The corporation shall

24 operate pursuant to a plan of operation approved by order of

25 the Financial Services Commission office. The plan is subject

26 to continuous review by the commission office. The commission

27 office may, by order, withdraw approval of all or part of a

28 plan if the commission office determines that conditions have

29 changed since approval was granted and that the purposes of

30 the plan require changes in the plan. The corporation shall

31 continue to operate pursuant to the plan of operation approved
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1 by the Office of Insurance Regulation until October 1, 2006.

2 For the purposes of this subsection, residential coverage

3 includes both personal lines residential coverage, which

4 consists of the type of coverage provided by homeowner's,

5 mobile home owner's, dwelling, tenant's, condominium unit

6 owner's, and similar policies, and commercial lines

7 residential coverage, which consists of the type of coverage

8 provided by condominium association, apartment building, and

9 similar policies.

10 3. For the purposes of this subsection, the term

11 "homestead property" means:

12 a. Property that has been granted a homestead

13 exemption under chapter 196;

14 b. Property for which the owner has a current, written

15 lease with a renter for a term of at least 6 months and for

16 which the dwelling is insured by the corporation for $200,000

17 or less;

18 c. An owner-occupied mobile home or manufactured home,

19 as defined in s. 320.01, which is permanently affixed to real

20 property, is owned by a Florida resident, and has been granted

21 a homestead exemption under chapter 196 or, if the owner does

22 not own the real property, the owner certifies that the mobile

23 home or manufactured home is his or her principal place of

24 residence.

25 d. Tenants coverage; or

26 e. Commercial lines coverage, including both

27 residential and nonresidential.

28 4. For the purposes of this subsection, the term

29 "nonhomestead property" means property that is not homestead

30 property.

31
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1 5. Effective July 1, 2011, a personal lines

2 residential structure with a dwelling replacement cost of $1

3 million or more, or a single condominium unit with combined

4 dwelling and content replacement cost of $1 million or more,

5 is not eligible for coverage by the corporation.

6 6.3. It is the intent of the Legislature that

7 policyholders, applicants, and agents of the corporation

8 receive service and treatment of the highest possible level

9 but never less than that generally provided in the voluntary

10 market. It also is intended that the corporation be held to

11 service standards no less than those applied to insurers in

12 the voluntary market by the office with respect to

13 responsiveness, timeliness, customer courtesy, and overall

14 dealings with policyholders, applicants, or agents of the

15 corporation.

16 (b)1. All insurers authorized to write one or more

17 subject lines of business in this state are subject to

18 assessment by the corporation and, for the purposes of this

19 subsection, are referred to collectively as "assessable

20 insurers." Insurers writing one or more subject lines of

21 business in this state pursuant to part VIII of chapter 626

22 are not assessable insurers, but insureds who procure one or

23 more subject lines of business in this state pursuant to part

24 VIII of chapter 626 are subject to assessment by the

25 corporation and are referred to collectively as "assessable

26 insureds." An authorized insurer's assessment liability shall

27 begin on the first day of the calendar year following the year

28 in which the insurer was issued a certificate of authority to

29 transact insurance for subject lines of business in this state

30 and shall terminate 1 year after the end of the first calendar

31 year during which the insurer no longer holds a certificate of
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1 authority to transact insurance for subject lines of business

2 in this state.

3 2.a. All revenues, assets, liabilities, losses, and

4 expenses of the corporation shall be divided into three

5 separate accounts as follows:

6 (I) A personal lines account for personal residential

7 policies issued by the corporation or issued by the

8 Residential Property and Casualty Joint Underwriting

9 Association and renewed by the corporation that provide

10 comprehensive, multiperil coverage on risks that are not

11 located in areas eligible for coverage in the Florida

12 Windstorm Underwriting Association as those areas were defined

13 on January 1, 2002, and for such policies that do not provide

14 coverage for the peril of wind on risks that are located in

15 such areas;

16 (II) A commercial lines account for commercial

17 residential policies issued by the corporation or issued by

18 the Residential Property and Casualty Joint Underwriting

19 Association and renewed by the corporation that provide

20 coverage for basic property perils on risks that are not

21 located in areas eligible for coverage in the Florida

22 Windstorm Underwriting Association as those areas were defined

23 on January 1, 2002, and for such policies that do not provide

24 coverage for the peril of wind on risks that are located in

25 such areas; and

26 (III) A high-risk account for personal residential

27 policies and commercial residential and commercial

28 nonresidential property policies issued by the corporation or

29 transferred to the corporation that provide coverage for the

30 peril of wind on risks that are located in areas eligible for

31 coverage in the Florida Windstorm Underwriting Association as

39

CODING: Words stricken are deletions; words underlined are additions.

Florida Senate - 2006 CS for CS for SB 1980

576-2242-06

1 those areas were defined on January 1, 2002. The high-risk

2 account must also include quota share primary insurance under

3 subparagraph (c)2. The area eligible for coverage under the

4 high-risk account also includes the area within Port

5 Canaveral, which is bordered on the south by the City of Cape

6 Canaveral, bordered on the west by the Banana River, and

7 bordered on the north by Federal Government property. The

8 office may remove territory from the area eligible for

9 wind-only and quota share coverage if, after a public hearing,

10 the office finds that authorized insurers in the voluntary

11 market are willing and able to write sufficient amounts of

12 personal and commercial residential coverage for all perils in

13 the territory, including coverage for the peril of wind, such

14 that risks covered by wind-only policies in the removed

15 territory could be issued a policy by the corporation in

16 either the personal lines or commercial lines account without

17 a significant increase in the corporation's probable maximum

18 loss in such account. Removal of territory from the area

19 eligible for wind-only or quota share coverage does not alter

20 the assignment of wind coverage written in such areas to the

21 high-risk account.

22 b. The three separate accounts must be maintained as

23 long as financing obligations entered into by the Florida

24 Windstorm Underwriting Association or Residential Property and

25 Casualty Joint Underwriting Association are outstanding, in

26 accordance with the terms of the corresponding financing

27 documents. When the financing obligations are no longer

28 outstanding, in accordance with the terms of the corresponding

29 financing documents, the corporation may use a single account

30 for all revenues, assets, liabilities, losses, and expenses of

31 the corporation. Consistent with the requirement of this
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1 subparagraph and prudent investment policies that minimize the

2 cost of carrying debt, the board shall exercise its best

3 efforts to retire existing debt or to obtain approval of

4 necessary parties to amend the terms of existing debt, so as

5 to structure the most efficient plan to consolidate the three

6 separate accounts into a single account. By February 1, 2007,

7 the board shall submit a report to the Financial Services

8 Commission, the President of the Senate, and the Speaker of

9 the House of Representatives which includes an analysis of

10 consolidating the accounts, the actions the board has taken to

11 minimize the cost of carrying debt, and its recommendations

12 for executing the most efficient plan.

13 c. Creditors of the Residential Property and Casualty

14 Joint Underwriting Association shall have a claim against, and

15 recourse to, the accounts referred to in sub-sub-subparagraphs

16 a.(I) and (II) and shall have no claim against, or recourse

17 to, the account referred to in sub-sub-subparagraph a.(III).

18 Creditors of the Florida Windstorm Underwriting Association

19 shall have a claim against, and recourse to, the account

20 referred to in sub-sub-subparagraph a.(III) and shall have no

21 claim against, or recourse to, the accounts referred to in

22 sub-sub-subparagraphs a.(I) and (II).

23 d. Revenues, assets, liabilities, losses, and expenses

24 not attributable to particular accounts shall be prorated

25 among the accounts.

26 e. The Legislature finds that the revenues of the

27 corporation are revenues that are necessary to meet the

28 requirements set forth in documents authorizing the issuance

29 of bonds under this subsection.

30 f. No part of the income of the corporation may inure

31 to the benefit of any private person.
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1 3. With respect to a deficit in an account:

2 a. When the deficit incurred in a particular calendar

3 year is not greater than 10 percent of the aggregate statewide

4 direct written premium for the subject lines of business for

5 the prior calendar year, the entire deficit shall be recovered

6 through regular assessments of assessable insurers under

7 paragraph(p)(g) and assessable insureds.

8 b. When the deficit incurred in a particular calendar

9 year exceeds 10 percent of the aggregate statewide direct

10 written premium for the subject lines of business for the

11 prior calendar year, the corporation shall levy regular

12 assessments on assessable insurers under paragraph(p)(g) and

13 on assessable insureds in an amount equal to the greater of 10

14 percent of the deficit or 10 percent of the aggregate

15 statewide direct written premium for the subject lines of

16 business for the prior calendar year. Any remaining deficit

17 shall be recovered through emergency assessments under

18 sub-subparagraph d.

19 c. Each assessable insurer's share of the amount being

20 assessed under sub-subparagraph a. or sub-subparagraph b.

21 shall be in the proportion that the assessable insurer's

22 direct written premium for the subject lines of business for

23 the year preceding the assessment bears to the aggregate

24 statewide direct written premium for the subject lines of

25 business for that year. The assessment percentage applicable

26 to each assessable insured is the ratio of the amount being

27 assessed under sub-subparagraph a. or sub-subparagraph b. to

28 the aggregate statewide direct written premium for the subject

29 lines of business for the prior year. Assessments levied by

30 the corporation on assessable insurers under sub-subparagraphs

31 a. and b. shall be paid as required by the corporation's plan
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1 of operation and paragraph(p)(g). Notwithstanding any other

2 provision of this subsection, the aggregate amount of a

3 regular assessment for a deficit incurred in a particular

4 calendar year shall be reduced by the estimated amount to be

5 received by the corporation from surcharges on corporation

6 policyholders under subparagraph (c)11. Assessments levied by

7 the corporation on assessable insureds under sub-subparagraphs

8 a. and b. shall be collected by the surplus lines agent at the

9 time the surplus lines agent collects the surplus lines tax

10 required by s. 626.932 and shall be paid to the Florida

11 Surplus Lines Service Office at the time the surplus lines

12 agent pays the surplus lines tax to the Florida Surplus Lines

13 Service Office. Upon receipt of regular assessments from

14 surplus lines agents, the Florida Surplus Lines Service Office

15 shall transfer the assessments directly to the corporation as

16 determined by the corporation.

17 d. Upon a determination by the board of governors that

18 a deficit in an account exceeds the amount that will be

19 recovered through regular assessments under sub-subparagraph

20 a. or sub-subparagraph b., the board shall levy, after

21 verification by the office, emergency assessments, for as many

22 years as necessary to cover the deficits, to be collected by

23 assessable insurers and the corporation and collected from

24 assessable insureds upon issuance or renewal of policies for

25 subject lines of business, excluding National Flood Insurance

26 policies. The amount of the emergency assessment collected in

27 a particular year shall be a uniform percentage of that year's

28 direct written premium for subject lines of business and all

29 accounts of the corporation, excluding National Flood

30 Insurance Program policy premiums, as annually determined by

31 the board and verified by the office. The office shall verify
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1 the arithmetic calculations involved in the board's

2 determination within 30 days after receipt of the information

3 on which the determination was based. Notwithstanding any

4 other provision of law, the corporation and each assessable

5 insurer that writes subject lines of business shall collect

6 emergency assessments from its policyholders without such

7 obligation being affected by any credit, limitation,

8 exemption, or deferment. Emergency assessments levied by the

9 corporation on assessable insureds shall be collected by the

10 surplus lines agent at the time the surplus lines agent

11 collects the surplus lines tax required by s. 626.932 and

12 shall be paid to the Florida Surplus Lines Service Office at

13 the time the surplus lines agent pays the surplus lines tax to

14 the Florida Surplus Lines Service Office. The emergency

15 assessments so collected shall be transferred directly to the

16 corporation on a periodic basis as determined by the

17 corporation and shall be held by the corporation solely in the

18 applicable account. The aggregate amount of emergency

19 assessments levied for an account under this sub-subparagraph

20 in any calendar year may not exceed the greater of 10 percent

21 of the amount needed to cover the original deficit, plus

22 interest, fees, commissions, required reserves, and other

23 costs associated with financing of the original deficit, or 10

24 percent of the aggregate statewide direct written premium for

25 subject lines of business and for all accounts of the

26 corporation for the prior year, plus interest, fees,

27 commissions, required reserves, and other costs associated

28 with financing the original deficit.

29 e. The corporation may pledge the proceeds of

30 assessments, projected recoveries from the Florida Hurricane

31 Catastrophe Fund, other insurance and reinsurance
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1 recoverables, policyholder market equalization surcharges and

2 other surcharges, and other funds available to the corporation

3 as the source of revenue for and to secure bonds issued under

4 paragraph(p)(g), bonds or other indebtedness issued under

5 subparagraph (c)3., or lines of credit or other financing

6 mechanisms issued or created under this subsection, or to

7 retire any other debt incurred as a result of deficits or

8 events giving rise to deficits, or in any other way that the

9 board determines will efficiently recover such deficits. The

10 purpose of the lines of credit or other financing mechanisms

11 is to provide additional resources to assist the corporation

12 in covering claims and expenses attributable to a catastrophe.

13 As used in this subsection, the term "assessments" includes

14 regular assessments under sub-subparagraph a.,

15 sub-subparagraph b., or subparagraph(p)1.(g)1. and emergency

16 assessments under sub-subparagraph d. Emergency assessments

17 collected under sub-subparagraph d. are not part of an

18 insurer's rates, are not premium, and are not subject to

19 premium tax, fees, or commissions; however, failure to pay the

20 emergency assessment shall be treated as failure to pay

21 premium. The emergency assessments under sub-subparagraph d.

22 shall continue as long as any bonds issued or other

23 indebtedness incurred with respect to a deficit for which the

24 assessment was imposed remain outstanding, unless adequate

25 provision has been made for the payment of such bonds or other

26 indebtedness pursuant to the documents governing such bonds or

27 other indebtedness.

28 f. As used in this subsection, the term "subject lines

29 of business" means insurance written by assessable insurers or

30 procured by assessable insureds on real or personal property,

31 as defined in s. 624.604, including insurance for fire,
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1 industrial fire, allied lines, farmowners multiperil,

2 homeowners multiperil, commercial multiperil, and mobile

3 homes, and including liability coverage on all such insurance,

4 but excluding inland marine as defined in s. 624.607(3) and

5 excluding vehicle insurance as defined in s. 624.605(1) other

6 than insurance on mobile homes used as permanent dwellings.

7 g. The Florida Surplus Lines Service Office shall

8 determine annually the aggregate statewide written premium in

9 subject lines of business procured by assessable insureds and

10 shall report that information to the corporation in a form and

11 at a time the corporation specifies to ensure that the

12 corporation can meet the requirements of this subsection and

13 the corporation's financing obligations.

14 h. The Florida Surplus Lines Service Office shall

15 verify the proper application by surplus lines agents of

16 assessment percentages for regular assessments and emergency

17 assessments levied under this subparagraph on assessable

18 insureds and shall assist the corporation in ensuring the

19 accurate, timely collection and payment of assessments by

20 surplus lines agents as required by the corporation.

21 (c) The plan of operation of the corporation:

22 1. Must provide for adoption of residential property

23 and casualty insurance policy forms and commercial residential

24 and nonresidential property insurance forms, which forms must

25 be approved by the office prior to use. The corporation shall

26 adopt the following policy forms:

27 a. Standard personal lines policy forms that are

28 comprehensive multiperil policies providing full coverage of a

29 residential property equivalent to the coverage provided in

30 the private insurance market under an HO-3, HO-4, or HO-6

31 policy.
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1 b. Basic personal lines policy forms that are policies

2 similar to an HO-8 policy or a dwelling fire policy that

3 provide coverage meeting the requirements of the secondary

4 mortgage market, but which coverage is more limited than the

5 coverage under a standard policy.

6 c. Commercial lines residential policy forms that are

7 generally similar to the basic perils of full coverage

8 obtainable for commercial residential structures in the

9 admitted voluntary market.

10 d. Personal lines and commercial lines residential

11 property insurance forms that cover the peril of wind only.

12 The forms are applicable only to residential properties

13 located in areas eligible for coverage under the high-risk

14 account referred to in sub-subparagraph (b)2.a.

15 e. Commercial lines nonresidential property insurance

16 forms that cover the peril of wind only. The forms are

17 applicable only to nonresidential properties located in areas

18 eligible for coverage under the high-risk account referred to

19 in sub-subparagraph (b)2.a.

20 2.a. Must provide that the corporation adopt a program

21 in which the corporation and authorized insurers enter into

22 quota share primary insurance agreements for hurricane

23 coverage, as defined in s. 627.4025(2)(a), for eligible risks,

24 and adopt property insurance forms for eligible risks which

25 cover the peril of wind only. As used in this subsection, the

26 term:

27 (I) "Quota share primary insurance" means an

28 arrangement in which the primary hurricane coverage of an

29 eligible risk is provided in specified percentages by the

30 corporation and an authorized insurer. The corporation and

31 authorized insurer are each solely responsible for a specified
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1 percentage of hurricane coverage of an eligible risk as set

2 forth in a quota share primary insurance agreement between the

3 corporation and an authorized insurer and the insurance

4 contract. The responsibility of the corporation or authorized

5 insurer to pay its specified percentage of hurricane losses of

6 an eligible risk, as set forth in the quota share primary

7 insurance agreement, may not be altered by the inability of

8 the other party to the agreement to pay its specified

9 percentage of hurricane losses. Eligible risks that are

10 provided hurricane coverage through a quota share primary

11 insurance arrangement must be provided policy forms that set

12 forth the obligations of the corporation and authorized

13 insurer under the arrangement, clearly specify the percentages

14 of quota share primary insurance provided by the corporation

15 and authorized insurer, and conspicuously and clearly state

16 that neither the authorized insurer nor the corporation may be

17 held responsible beyond its specified percentage of coverage

18 of hurricane losses.

19 (II) "Eligible risks" means personal lines residential

20 and commercial lines residential risks that meet the

21 underwriting criteria of the corporation and are located in

22 areas that were eligible for coverage by the Florida Windstorm

23 Underwriting Association on January 1, 2002.

24 b. The corporation may enter into quota share primary

25 insurance agreements with authorized insurers at corporation

26 coverage levels of 90 percent and 50 percent.

27 c. If the corporation determines that additional

28 coverage levels are necessary to maximize participation in

29 quota share primary insurance agreements by authorized

30 insurers, the corporation may establish additional coverage

31
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1 levels. However, the corporation's quota share primary

2 insurance coverage level may not exceed 90 percent.

3 d. Any quota share primary insurance agreement entered

4 into between an authorized insurer and the corporation must

5 provide for a uniform specified percentage of coverage of

6 hurricane losses, by county or territory as set forth by the

7 corporation board, for all eligible risks of the authorized

8 insurer covered under the quota share primary insurance

9 agreement.

10 e. Any quota share primary insurance agreement entered

11 into between an authorized insurer and the corporation is

12 subject to review and approval by the office. However, such

13 agreement shall be authorized only as to insurance contracts

14 entered into between an authorized insurer and an insured who

15 is already insured by the corporation for wind coverage.

16 f. For all eligible risks covered under quota share

17 primary insurance agreements, the exposure and coverage levels

18 for both the corporation and authorized insurers shall be

19 reported by the corporation to the Florida Hurricane

20 Catastrophe Fund. For all policies of eligible risks covered

21 under quota share primary insurance agreements, the

22 corporation and the authorized insurer shall maintain complete

23 and accurate records for the purpose of exposure and loss

24 reimbursement audits as required by Florida Hurricane

25 Catastrophe Fund rules. The corporation and the authorized

26 insurer shall each maintain duplicate copies of policy

27 declaration pages and supporting claims documents.

28 g. The corporation board shall establish in its plan

29 of operation standards for quota share agreements which ensure

30 that there is no discriminatory application among insurers as

31 to the terms of quota share agreements, pricing of quota share
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1 agreements, incentive provisions if any, and consideration

2 paid for servicing policies or adjusting claims.

3 h. The quota share primary insurance agreement between

4 the corporation and an authorized insurer must set forth the

5 specific terms under which coverage is provided, including,

6 but not limited to, the sale and servicing of policies issued

7 under the agreement by the insurance agent of the authorized

8 insurer producing the business, the reporting of information

9 concerning eligible risks, the payment of premium to the

10 corporation, and arrangements for the adjustment and payment

11 of hurricane claims incurred on eligible risks by the claims

12 adjuster and personnel of the authorized insurer. Entering

13 into a quota sharing insurance agreement between the

14 corporation and an authorized insurer shall be voluntary and

15 at the discretion of the authorized insurer.

16 3. May provide that the corporation may employ or

17 otherwise contract with individuals or other entities to

18 provide administrative or professional services that may be

19 appropriate to effectuate the plan. The corporation shall have

20 the power to borrow funds, by issuing bonds or by incurring

21 other indebtedness, and shall have other powers reasonably

22 necessary to effectuate the requirements of this subsection,

23 including, without limitation, the power to issue bonds and

24 incur other indebtedness in order to refinance outstanding

25 bonds or other indebtedness. The corporation may, but is not

26 required to, seek judicial validation of its bonds or other

27 indebtedness under chapter 75. The corporation may issue bonds

28 or incur other indebtedness, or have bonds issued on its

29 behalf by a unit of local government pursuant to subparagraph

30 (g)2., in the absence of a hurricane or other weather-related

31 event, upon a determination by the corporation, subject to
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1 approval by the office, that such action would enable it to

2 efficiently meet the financial obligations of the corporation

3 and that such financings are reasonably necessary to

4 effectuate the requirements of this subsection. The

5 corporation is authorized to take all actions needed to

6 facilitate tax-free status for any such bonds or indebtedness,

7 including formation of trusts or other affiliated entities.

8 The corporation shall have the authority to pledge

9 assessments, projected recoveries from the Florida Hurricane

10 Catastrophe Fund, other reinsurance recoverables, market

11 equalization and other surcharges, and other funds available

12 to the corporation as security for bonds or other

13 indebtedness. In recognition of s. 10, Art. I of the State

14 Constitution, prohibiting the impairment of obligations of

15 contracts, it is the intent of the Legislature that no action

16 be taken whose purpose is to impair any bond indenture or

17 financing agreement or any revenue source committed by

18 contract to such bond or other indebtedness.

19 4.a. Must require that the corporation operate subject

20 to the supervision and approval of a board of governors

21 consisting of 8 individuals who are residents of this state,

22 from different geographical areas of this state. The Governor,

23 the Chief Financial Officer, the President of the Senate, and

24 the Speaker of the House of Representatives shall each appoint

25 two members of the board, effective August 1, 2005. At least

26 one of the two members appointed by each appointing officer

27 must have demonstrated expertise in insurance. The Chief

28 Financial Officer shall designate one of the appointees as

29 chair. All board members serve at the pleasure of the

30 appointing officer. All board members, including the chair,

31 must be appointed to serve for 3-year terms beginning annually
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1 on a date designated by the plan. Any board vacancy shall be

2 filled for the unexpired term by the appointing officer. The

3 Chief Financial Officer shall appoint a technical advisory

4 group to provide information and advice to the board of

5 governors in connection with the board's duties under this

6 subsection. The executive director and senior managers of the

7 corporation shall be engaged by the board, as recommended by

8 the Chief Financial Officer, and serve at the pleasure of the

9 board. Any executive director appointed on or after July 1,

10 2006, is subject to confirmation by the Senate. The executive

11 director is responsible for employing other staff as the

12 corporation may require, subject to review and concurrence by

13 the board and the Chief Financial Officer.

14 b. The board shall create a Market Accountability

15 Advisory Committee to assist the corporation in developing

16 awareness of its rates and its customer and agent service

17 levels in relationship to the voluntary market insurers

18 writing similar coverage. The members of the advisory

19 committee shall consist of the following 11 persons, one of

20 whom must be elected chair by the members of the committee:

21 four representatives, one appointed by the Florida Association

22 of Insurance Agents, one by the Florida Association of

23 Insurance and Financial Advisors, one by the Professional

24 Insurance Agents of Florida, and one by the Latin American

25 Association of Insurance Agencies; three representatives

26 appointed by the insurers with the three highest voluntary

27 market share of residential property insurance business in the

28 state; one representative from the Office of Insurance

29 Regulation; one consumer appointed by the board who is insured

30 by the corporation at the time of appointment to the

31 committee; one representative appointed by the Florida
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1 Association of Realtors; and one representative appointed by

2 the Florida Bankers Association. All members must serve for

3 3-year terms and may serve for consecutive terms. The

4 committee shall report to the corporation at each board

5 meeting on insurance market issues which may include rates and

6 rate competition with the voluntary market; service, including

7 policy issuance, claims processing, and general responsiveness

8 to policyholders, applicants, and agents; and matters relating

9 to depopulation.

10 5. Must provide a procedure for determining the

11 eligibility of a risk for coverage, as follows:

12 a. Subject to the provisions of s. 627.3517, with

13 respect to personal lines residential risks, if the risk is

14 offered coverage from an authorized insurer at the insurer's

15 approved rate under either a standard policy including wind

16 coverage or, if consistent with the insurer's underwriting

17 rules as filed with the office, a basic policy including wind

18 coverage, the risk is not eligible for any policy issued by

19 the corporation. If the risk is not able to obtain any such

20 offer, the risk is eligible for either a standard policy

21 including wind coverage or a basic policy including wind

22 coverage issued by the corporation; however, if the risk could

23 not be insured under a standard policy including wind coverage

24 regardless of market conditions, the risk shall be eligible

25 for a basic policy including wind coverage unless rejected

26 under subparagraph 8. The corporation shall determine the type

27 of policy to be provided on the basis of objective standards

28 specified in the underwriting manual and based on generally

29 accepted underwriting practices.

30 (I) If the risk accepts an offer of coverage through

31 the market assistance plan or an offer of coverage through a
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1 mechanism established by the corporation before a policy is

2 issued to the risk by the corporation or during the first 30

3 days of coverage by the corporation, and the producing agent

4 who submitted the application to the plan or to the

5 corporation is not currently appointed by the insurer, the

6 insurer shall:

7 (A) Pay to the producing agent of record of the

8 policy, for the first year, an amount that is the greater of

9 the insurer's usual and customary commission for the type of

10 policy written or a fee equal to the usual and customary

11 commission of the corporation; or

12 (B) Offer to allow the producing agent of record of

13 the policy to continue servicing the policy for a period of

14 not less than 1 year and offer to pay the agent the greater of

15 the insurer's or the corporation's usual and customary

16 commission for the type of policy written.

17

18 If the producing agent is unwilling or unable to accept

19 appointment, the new insurer shall pay the agent in accordance

20 with sub-sub-sub-subparagraph (A).

21 (II) When the corporation enters into a contractual

22 agreement for a take-out plan, the producing agent of record

23 of the corporation policy is entitled to retain any unearned

24 commission on the policy, and the insurer shall:

25 (A) Pay to the producing agent of record of the

26 corporation policy, for the first year, an amount that is the

27 greater of the insurer's usual and customary commission for

28 the type of policy written or a fee equal to the usual and

29 customary commission of the corporation; or

30 (B) Offer to allow the producing agent of record of

31 the corporation policy to continue servicing the policy for a
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1 period of not less than 1 year and offer to pay the agent the

2 greater of the insurer's or the corporation's usual and

3 customary commission for the type of policy written.

4

5 If the producing agent is unwilling or unable to accept

6 appointment, the new insurer shall pay the agent in accordance

7 with sub-sub-sub-subparagraph (A).

8 b. With respect to commercial lines residential risks,

9 if the risk is offered coverage under a policy including wind

10 coverage from an authorized insurer at its approved rate, the

11 risk is not eligible for any policy issued by the corporation.

12 If the risk is not able to obtain any such offer, the risk is

13 eligible for a policy including wind coverage issued by the

14 corporation.

15 (I) If the risk accepts an offer of coverage through

16 the market assistance plan or an offer of coverage through a

17 mechanism established by the corporation before a policy is

18 issued to the risk by the corporation or during the first 30

19 days of coverage by the corporation, and the producing agent

20 who submitted the application to the plan or the corporation

21 is not currently appointed by the insurer, the insurer shall:

22 (A) Pay to the producing agent of record of the

23 policy, for the first year, an amount that is the greater of

24 the insurer's usual and customary commission for the type of

25 policy written or a fee equal to the usual and customary

26 commission of the corporation; or

27 (B) Offer to allow the producing agent of record of

28 the policy to continue servicing the policy for a period of

29 not less than 1 year and offer to pay the agent the greater of

30 the insurer's or the corporation's usual and customary

31 commission for the type of policy written.
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1

2 If the producing agent is unwilling or unable to accept

3 appointment, the new insurer shall pay the agent in accordance

4 with sub-sub-sub-subparagraph (A).

5 (II) When the corporation enters into a contractual

6 agreement for a take-out plan, the producing agent of record

7 of the corporation policy is entitled to retain any unearned

8 commission on the policy, and the insurer shall:

9 (A) Pay to the producing agent of record of the

10 corporation policy, for the first year, an amount that is the

11 greater of the insurer's usual and customary commission for

12 the type of policy written or a fee equal to the usual and

13 customary commission of the corporation; or

14 (B) Offer to allow the producing agent of record of

15 the corporation policy to continue servicing the policy for a

16 period of not less than 1 year and offer to pay the agent the

17 greater of the insurer's or the corporation's usual and

18 customary commission for the type of policy written.

19

20 If the producing agent is unwilling or unable to accept

21 appointment, the new insurer shall pay the agent in accordance

22 with sub-sub-sub-subparagraph (A).

23 6. Must provide by July 1, 2007, that an application

24 for coverage for a new policy is subject to a waiting period

25 of 10 days before coverage is effective, during which time the

26 corporation shall make such application available for review

27 by general lines agents and authorized property and casualty

28 insurers. The board may approve exceptions that allow for

29 coverage to be effective before the end of the 10-day waiting

30 period, for coverage issued in conjunction with a real estate

31
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1 closing, and for such other exceptions as the board determines

2 are necessary to prevent lapses in coverage.

3 7.6. Must include rules for classifications of risks

4 and rates therefor.

5 8.7. Must provide that if premium and investment

6 income for an account attributable to a particular calendar

7 year are in excess of projected losses and expenses for the

8 account attributable to that year, such excess shall be held

9 in surplus in the account. Such surplus shall be available to

10 defray deficits in that account as to future years and shall

11 be used for that purpose prior to assessing assessable

12 insurers and assessable insureds as to any calendar year.

13 9.8. Must provide objective criteria and procedures to

14 be uniformly applied for all applicants in determining whether

15 an individual risk is so hazardous as to be uninsurable. In

16 making this determination and in establishing the criteria and

17 procedures, the following shall be considered:

18 a. Whether the likelihood of a loss for the individual

19 risk is substantially higher than for other risks of the same

20 class; and

21 b. Whether the uncertainty associated with the

22 individual risk is such that an appropriate premium cannot be

23 determined.

24

25 The acceptance or rejection of a risk by the corporation shall

26 be construed as the private placement of insurance, and the

27 provisions of chapter 120 shall not apply.

28 10.9. Must provide that the corporation shall make its

29 best efforts to procure catastrophe reinsurance at reasonable

30 rates, to cover its projected 100-year probable maximum loss

31 as determined by the board of governors.
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1 11.10. Must provide that in the event of regular

2 deficit assessments under sub-subparagraph (b)3.a. or

3 sub-subparagraph (b)3.b., in the personal lines account, the

4 commercial lines residential account, or the high-risk

5 account, the corporation shall levy upon corporation

6 policyholders in its next rate filing, or by a separate rate

7 filing solely for this purpose, the following surcharges:

8 a. A Citizens policyholder market equalization

9 surcharge arising from a regular assessment in such account in

10 a percentage equal to the total amount of such regular

11 assessments divided by the aggregate statewide direct written

12 premium for subject lines of business for the prior calendar

13 year. For purposes of calculating the Citizens policyholder

14 surcharge to be levied under this subparagraph, the total

15 amount of the regular assessment to which this surcharge is

16 related shall be determined as set forth in subparagraph

17 (b)3., without deducting the estimated Citizens policyholder

18 surcharge. Market equalization surcharges under this

19 subparagraph are not considered premium and are not subject to

20 commissions, fees, or premium taxes; however, failure to pay a

21 market equalization surcharge shall be treated as failure to

22 pay premium.

23 b. A deficit surcharge of 25 percent of the total

24 premium on nonhomestead property owned by a nonresident of

25 this state.

26

27 Surcharges under this subparagraph are not considered a

28 premium and are not subject to commissions, fees, or premium

29 taxes; however, failure to pay a surcharge shall be treated in

30 the same manner as failure to pay premium.

31
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1 12.11. The policies issued by the corporation must

2 provide that, if the corporation or the market assistance plan

3 obtains an offer from an authorized insurer to cover the risk

4 at its approved rates, the risk is no longer eligible for

5 renewal through the corporation.

6 13.12. Corporation policies and applications must

7 include a notice that the corporation policy could, under this

8 section, be replaced with a policy issued by an authorized

9 insurer that does not provide coverage identical to the

10 coverage provided by the corporation. The notice shall also

11 specify that acceptance of corporation coverage creates a

12 conclusive presumption that the applicant or policyholder is

13 aware of this potential.

14 14.13. May establish, subject to approval by the

15 office, different eligibility requirements and operational

16 procedures for any line or type of coverage for any specified

17 county or area if the board determines that such changes to

18 the eligibility requirements and operational procedures are

19 justified due to the voluntary market being sufficiently

20 stable and competitive in such area or for such line or type

21 of coverage and that consumers who, in good faith, are unable

22 to obtain insurance through the voluntary market through

23 ordinary methods would continue to have access to coverage

24 from the corporation. When coverage is sought in connection

25 with a real property transfer, such requirements and

26 procedures shall not provide for an effective date of coverage

27 later than the date of the closing of the transfer as

28 established by the transferor, the transferee, and, if

29 applicable, the lender.

30 15.14. Must provide that, with respect to the

31 high-risk account, any assessable insurer with a surplus as to
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1 policyholders of $25 million or less writing 25 percent or

2 more of its total countrywide property insurance premiums in

3 this state may petition the office, within the first 90 days

4 of each calendar year, to qualify as a limited apportionment

5 company. In no event shall a limited apportionment company be

6 required to participate in the portion of any assessment,

7 within the high-risk account, pursuant to sub-subparagraph

8 (b)3.a. or sub-subparagraph (b)3.b. in the aggregate which

9 exceeds $50 million after payment of available high-risk

10 account funds in any calendar year. However, a limited

11 apportionment company shall collect from its policyholders any

12 emergency assessment imposed under sub-subparagraph (b)3.d.

13 The plan shall provide that, if the office determines that any

14 regular assessment will result in an impairment of the surplus

15 of a limited apportionment company, the office may direct that

16 all or part of such assessment be deferred as provided in

17 subparagraph (g)4. However, there shall be no limitation or

18 deferment of an emergency assessment to be collected from

19 policyholders under sub-subparagraph (b)3.d.

20 16.15. Must provide that the corporation appoint as

21 its licensed agents only those agents who also hold an

22 appointment as defined in s. 626.015(3) with an insurer who at

23 the time of the agent's initial appointment by the corporation

24 is authorized to write and is actually writing personal lines

25 residential property coverage, commercial residential property

26 coverage, or commercial nonresidential property coverage

27 within the state.

28 17. Must provide, by July 1, 2007, a premium payment

29 plan option to its policyholders which allows for quarterly

30 and semiannual payment of premiums.

31
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1 18. Must provide, effective July 1, 2007, that the

2 corporation contract with each insurer providing the non-wind

3 coverage for risks insured by the corporation in the high-risk

4 account, requiring that the insurer provide claims-adjusting

5 services for the wind coverage provided by the corporation for

6 such risks. An insurer is required to enter into this contract

7 as a condition of providing non-wind coverage for a risk that

8 is insured by the corporation in the high-risk account unless

9 the board finds, after a hearing, that the insurer is not

10 capable of providing adjusting services at an acceptable level

11 of quality to corporation policyholders. The terms and

12 conditions of such contracts must be substantially the same as

13 the contracts that the corporation executed with insurers

14 under the "adjust-your-own" program in 2006, except as may be

15 mutually agreed to by the parties and except for such changes

16 that the board determines are necessary to ensure that claims

17 are adjusted appropriately. The corporation shall provide a

18 process for neutral arbitration of any dispute between the

19 corporation and the insurer regarding the terms of the

20 contract. The corporation shall review and monitor the

21 performance of insurers under these contracts.

22 (d)1. All prospective employees for senior management

23 positions, as defined by the plan of operation, are subject to

24 background checks as a prerequisite for employment. The office

25 shall conduct background checks on such prospective employees

26 pursuant to ss. 624.404(3), 624.34, and 628.261.

27 2. On or before July 1 of each year, employees of the

28 corporation are required to sign and submit a statement

29 attesting that they do not have a conflict of interest, as

30 defined in part III of chapter 112. As a condition of

31
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1 employment, all prospective employees are required to sign and

2 submit to the corporation a conflict-of-interest statement.

3 3. Senior managers and members of the board of

4 governors are subject to the provisions of part III of chapter

5 112, including, but not limited to, the code of ethics and

6 public disclosure and reporting of financial interests,

7 pursuant to s. 112.3145. Senior managers and board members are

8 also required to file such disclosures with the Office of

9 Insurance Regulation. The executive director of the

10 corporation or his or her designee shall notify each newly

11 appointed and existing appointed member of the board of

12 governors and senior managers of their duty to comply with the

13 reporting requirements of part III of chapter 112. At least

14 quarterly, the executive director or his or her designee shall

15 submit to the Commission on Ethics a list of names of the

16 senior managers and members of the board of governors that are

17 subject to the public disclosure requirements under s.

18 112.3145.

19 4. Notwithstanding s. 112.3148 or s. 112.3149, or any

20 other provision of law, an employee or board member may not

21 knowingly accept, directly or indirectly, any gift or

22 expenditure from a person or entity, or an employee or

23 representative of such person or entity, that has a

24 contractual relationship with the corporation or who is under

25 consideration for a contract. An employee or board member that

26 fails to comply with this subparagraph is subject to penalties

27 provided under ss. 112.317 and 112.3173.

28 5. Any senior manager of the corporation who is

29 employed on or after January 1, 2007, regardless of the date

30 of hire, who subsequently retires or terminates employment is

31 prohibited from representing another person or entity before
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1 the corporation for 2 years after retirement or termination of

2 employment from the corporation.

3 6. Any employee of the corporation who is employed on

4 or after January 1, 2007, regardless of the date of hire, who

5 subsequently retires or terminates employment is prohibited

6 from having any employment or contractual relationship for 2

7 years with an insurer that has received a take-out bonus from

8 the corporation.

9 (e) Purchases that equal or exceed $2,500, but are

10 less than $25,000, shall be made by receipt of written quotes,

11 written record of telephone quotes, or informal bids, whenever

12 practical. The procurement of goods or services valued at or

13 over $25,000 shall be subject to competitive solicitation,

14 except in situations where the goods or services are provided

15 by a sole source or are deemed an emergency purchase; the

16 services are exempted from competitive solicitation

17 requirements under s. 287.057(5)(f); or the procurement of

18 services is subject to s. 627.3513. Justification for the

19 sole-sourcing or emergency procurement must be documented.

20 Contracts for goods or services valued at or over $100,000 are

21 subject to approval by the board.

22 (f) The board shall determine whether it is more

23 cost-effective and in the best interests of the corporation to

24 use legal services provided by in-house attorneys employed by

25 the corporation rather than contracting with outside counsel.

26 In making such determination, the board shall document its

27 findings and shall consider: the expertise needed; whether

28 time commitments exceed in-house staff resources; whether

29 local representation is needed; the travel, lodging and other

30 costs associated with in-house representation; and such other

31 factors that the board determines are relevant.
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1 (g) The corporation may not retain a lobbyist to

2 represent it before the legislative branch or executive

3 branch. However, full-time employees of the corporation may

4 register as lobbyists and represent the corporation before the

5 legislative branch or executive branch.

6 (h)1. The Office of the Internal Auditor is

7 established within the corporation to provide a central point

8 for coordination of and responsibility for activities that

9 promote accountability, integrity, and efficiency to the

10 policyholders and to the taxpayers of this state. The internal

11 auditor shall be appointed by the board of governors, shall

12 report to and be under the general supervision of the board of

13 governors, and is not subject to supervision by any employee

14 of the corporation. Administrative staff and support shall be

15 provided by the corporation. The internal auditor shall be

16 appointed without regard to political affiliation. It is the

17 duty and responsibility of the internal auditor to:

18 a. Provide direction for, supervise, conduct, and

19 coordinate audits, investigations, and management reviews

20 relating to the programs and operations of the corporation.

21 b. Conduct, supervise, or coordinate other activities

22 carried out or financed by the corporation for the purpose of

23 promoting efficiency in the administration of, or preventing

24 and detecting fraud, abuse, and mismanagement in, its programs

25 and operations.

26 c. Submit final audit reports, reviews, or

27 investigative reports to the board of governors, the executive

28 director, the members of the Financial Services Commission,

29 and the President of the Senate and the Speaker of the House

30 of Representatives.

31
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1 d. Keep the board of governors informed concerning

2 fraud, abuses, and internal control deficiencies relating to

3 programs and operations administered or financed by the

4 corporation, recommend corrective action, and report on the

5 progress made in implementing corrective action.

6 e. Report expeditiously to the Department of Law

7 Enforcement or other law enforcement agencies, as appropriate,

8 whenever the internal auditor has reasonable grounds to

9 believe there has been a violation of criminal law.

10 2. On or before February 15, the internal auditor

11 shall prepare an annual report evaluating the effectiveness of

12 the internal controls of the corporation and providing

13 recommendations for corrective action, if necessary, and

14 summarizing the audits, reviews, and investigations conducted

15 by the office during the preceding fiscal year. The final

16 report shall be furnished to the board of governors and the

17 executive director, the President of the Senate, the Speaker

18 of the House of Representatives, and the Financial Services

19 Commission.

20 (i) All records of the corporation, except as

21 otherwise provided by law, are subject to the record retention

22 requirements of s. 119.021.

23 (j)1. The corporation shall establish and maintain a

24 unit or division to investigate possible fraudulent claims by

25 insureds or by persons making claims for services or repairs

26 against policies held by insureds; or it may contract with

27 others to investigate possible fraudulent claims for services

28 or repairs against policies held by the corporation pursuant

29 to s. 626.9891. The corporation must comply with reporting

30 requirements of s. 626.9891.

31
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1 2. The corporation shall establish a unit or division

2 responsible for receiving and responding to consumer

3 complaints, which unit or division is the sole responsibility

4 of a senior manager of the corporation.

5 (k) The office shall conduct a comprehensive market

6 conduct examination of the corporation every 2 years to

7 determine compliance with its plan of operation and internal

8 operations procedures. The first market conduct examination

9 report shall be submitted to the President of the Senate and

10 the Speaker of the House of Representatives no later than

11 February 1, 2009. Subsequent reports shall be submitted on or

12 before February 1 every 2 years thereafter.

13 (l) The Auditor General shall conduct an operational

14 audit of the corporations every 3 years to evaluate

15 management's performance in administering laws, policies, and

16 procedures governing the operations of the corporation in an

17 efficient and effective manner. The scope of the review shall

18 include, but is not limited to, evaluating claims handling,

19 customer service, take-out programs and bonuses, financing

20 arrangements, procurement of goods and services, internal

21 controls, and the internal audit function.

22 (m)(d)1. It is the intent of the Legislature that the

23 Rates for coverage provided by the corporation shall be

24 actuarially sound and not competitive with approved rates

25 charged in the admitted voluntary market, so that the

26 corporation functions as a residual market mechanism to

27 provide insurance only when the insurance cannot be procured

28 in the voluntary market. Rates shall include an appropriate

29 catastrophe loading factor that reflects the actual

30 catastrophic exposure of the corporation.

31
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1 2. For each county, the average rates of the

2 corporation for each line of business for personal lines

3 residential policies excluding rates for wind-only policies

4 shall be no lower than the average rates charged by the

5 insurer that had the highest average rate in that county among

6 the 20 insurers with the greatest total direct written premium

7 in the state for that line of business in the preceding year,

8 except that with respect to mobile home coverages, the average

9 rates of the corporation shall be no lower than the average

10 rates charged by the insurer that had the highest average rate

11 in that county among the 5 insurers with the greatest total

12 written premium for mobile home owner's policies in the state

13 in the preceding year.

14 3. Rates for personal lines residential wind-only

15 policies must be actuarially sound and not competitive with

16 approved rates charged by authorized insurers. Corporation

17 rate manuals shall include a rate surcharge for seasonal

18 occupancy. To ensure that personal lines residential wind-only

19 rates are not competitive with approved rates charged by

20 authorized insurers, the corporation, in conjunction with the

21 office, shall develop a wind-only ratemaking methodology,

22 which methodology shall be contained in each rate filing made

23 by the corporation with the office. If the office determines

24 that the wind-only rates or rating factors filed by the

25 corporation fail to comply with the wind-only ratemaking

26 methodology provided for in this subsection, it shall so

27 notify the corporation and require the corporation to amend

28 its rates or rating factors to come into compliance within 90

29 days of notice from the office.

30 4.a. For policies issued or renewed on or after

31 January 1, 2007, rates for coverage provided by the
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1 corporation for nonhomestead property shall include a

2 25-percent surcharge.

3 b. For policies issued or renewed on or after January

4 1, 2007, rates for coverage provided by the corporation in the

5 high-risk account shall include a 25-percent surcharge for a

6 personal lines residential structure with a dwelling

7 replacement cost of $1 million or more or for a single

8 condominium unit with a combined dwelling and content

9 replacement cost of $1 million or more.

10 5. The requirements of paragraph (m) that rates not be

11 competitive with approved rates charged by authorized insurers

12 do not apply in a county or area for which the office

13 determines that no authorized insurer is offering coverage.

14 6.4. For the purposes of establishing a pilot program

15 to evaluate issues relating to the availability and

16 affordability of insurance in an area where historically there

17 has been little market competition, the provisions of

18 subparagraph 2. do not apply to coverage provided by the

19 corporation in Monroe County if the office determines that a

20 reasonable degree of competition does not exist for personal

21 lines residential policies. The provisions of subparagraph 3.

22 do not apply to coverage provided by the corporation in Monroe

23 County if the office determines that a reasonable degree of

24 competition does not exist for personal lines residential

25 policies in the area of that county which is eligible for

26 wind-only coverage. In this county, the rates for personal

27 lines residential coverage shall be actuarially sound and not

28 excessive, inadequate, or unfairly discriminatory and are

29 subject to the other provisions of the paragraph and s.

30 627.062. The commission shall adopt rules establishing the

31 criteria for determining whether a reasonable degree of
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1 competition exists for personal lines residential policies in

2 Monroe County. By March 1, 2006, the office shall submit a

3 report to the Legislature providing an evaluation of the

4 implementation of the pilot program affecting Monroe County.

5 7.5. Rates for commercial lines coverage shall not be

6 subject to the requirements of subparagraph 2., but shall be

7 subject to all other requirements of this paragraph and s.

8 627.062.

9 8.6. Nothing in this paragraph shall require or allow

10 the corporation to adopt a rate that is inadequate under s.

11 627.062.

12 9.7. The corporation shall certify to the office at

13 least twice annually that its personal lines rates comply with

14 the requirements of subparagraphs 1. and 2. If any adjustment

15 in the rates or rating factors of the corporation is necessary

16 to ensure such compliance, the corporation shall make and

17 implement such adjustments and file its revised rates and

18 rating factors with the office. If the office thereafter

19 determines that the revised rates and rating factors fail to

20 comply with the provisions of subparagraphs 1. and 2., it

21 shall notify the corporation and require the corporation to

22 amend its rates or rating factors in conjunction with its next

23 rate filing. The office must notify the corporation by

24 electronic means of any rate filing it approves for any

25 insurer among the insurers referred to in subparagraph 2.

26 10.8. In addition to the rates otherwise determined

27 pursuant to this paragraph, the corporation shall impose and

28 collect an amount equal to the premium tax provided for in s.

29 624.509 to augment the financial resources of the corporation.

30 9.a. To assist the corporation in developing

31 additional ratemaking methods to assure compliance with
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1 subparagraphs 1. and 4., the corporation shall appoint a rate

2 methodology panel consisting of one person recommended by the

3 Florida Association of Insurance Agents, one person

4 recommended by the Professional Insurance Agents of Florida,

5 one person recommended by the Florida Association of Insurance

6 and Financial Advisors, one person recommended by the insurer

7 with the highest voluntary market share of residential

8 property insurance business in the state, one person

9 recommended by the insurer with the second-highest voluntary

10 market share of residential property insurance business in the

11 state, one person recommended by an insurer writing commercial

12 residential property insurance in this state, one person

13 recommended by the Office of Insurance Regulation, and one

14 board member designated by the board chairman, who shall serve

15 as chairman of the panel.

16 b. By January 1, 2004, the rate methodology panel

17 shall provide a report to the corporation of its findings and

18 recommendations for the use of additional ratemaking methods

19 and procedures, including the use of a rate equalization

20 surcharge in an amount sufficient to assure that the total

21 cost of coverage for policyholders or applicants to the

22 corporation is sufficient to comply with subparagraph 1.

23 c. Within 30 days after such report, the corporation

24 shall present to the President of the Senate, the Speaker of

25 the House of Representatives, the minority party leaders of

26 each house of the Legislature, and the chairs of the standing

27 committees of each house of the Legislature having

28 jurisdiction of insurance issues, a plan for implementing the

29 additional ratemaking methods and an outline of any

30 legislation needed to facilitate use of the new methods.

31
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1 d. The plan must include a provision that producer

2 commissions paid by the corporation shall not be calculated in

3 such a manner as to include any rate equalization surcharge.

4 However, without regard to the plan to be developed or its

5 implementation, producer commissions paid by the corporation

6 for each account, other than the quota share primary program,

7 shall remain fixed as to percentage, effective rate,

8 calculation, and payment method until January 1, 2004.

9 11.10. By January 1, 2004, The corporation shall

10 develop a notice to policyholders or applicants that the rates

11 of Citizens Property Insurance Corporation are intended to be

12 higher than the rates of any admitted carrier and providing

13 other information the corporation deems necessary to assist

14 consumers in finding other voluntary admitted insurers willing

15 to insure their property.

16 12. After the public hurricane loss-projection model

17 under s. 627.06281 has been found to be accurate and reliable

18 by the Florida Commission on Hurricane Loss Projection

19 Methodology, that model shall serve as the minimum benchmark

20 for determining the windstorm portion of the corporation's

21 rates. This subparagraph does not require or allow the

22 corporation to adopt rates lower than the rates otherwise

23 required or allowed by this paragraph.

24 (n)(e) If coverage in an account is deactivated

25 pursuant to paragraph (f), coverage through the corporation

26 shall be reactivated by order of the office only under one of

27 the following circumstances:

28 1. If the market assistance plan receives a minimum of

29 100 applications for coverage within a 3-month period, or 200

30 applications for coverage within a 1-year period or less for

31 residential coverage, unless the market assistance plan
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1 provides a quotation from admitted carriers at their filed

2 rates for at least 90 percent of such applicants. Any market

3 assistance plan application that is rejected because an

4 individual risk is so hazardous as to be uninsurable using the

5 criteria specified in subparagraph (c)8. shall not be included

6 in the minimum percentage calculation provided herein. In the

7 event that there is a legal or administrative challenge to a

8 determination by the office that the conditions of this

9 subparagraph have been met for eligibility for coverage in the

10 corporation, any eligible risk may obtain coverage during the

11 pendency of such challenge.

12 2. In response to a state of emergency declared by the

13 Governor under s. 252.36, the office may activate coverage by

14 order for the period of the emergency upon a finding by the

15 office that the emergency significantly affects the

16 availability of residential property insurance.

17 (o)(f)1. The corporation shall file with the office

18 quarterly statements of financial condition, an annual

19 statement of financial condition, and audited financial

20 statements in the manner prescribed by law. In addition, the

21 corporation shall report to the office monthly on the types,

22 premium, exposure, and distribution by county of its policies

23 in force, and shall submit other reports as the office

24 requires to carry out its oversight of the corporation.

25 2. The activities of the corporation shall be reviewed

26 at least annually by the office to determine whether coverage

27 shall be deactivated in an account on the basis that the

28 conditions giving rise to its activation no longer exist.

29 (p)(g)1. The corporation shall certify to the office

30 its needs for annual assessments as to a particular calendar

31 year, and for any interim assessments that it deems to be
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1 necessary to sustain operations as to a particular year

2 pending the receipt of annual assessments. Upon verification,

3 the office shall approve such certification, and the

4 corporation shall levy such annual or interim assessments.

5 Such assessments shall be prorated as provided in paragraph

6 (b). The corporation shall take all reasonable and prudent

7 steps necessary to collect the amount of assessment due from

8 each assessable insurer, including, if prudent, filing suit to

9 collect such assessment. If the corporation is unable to

10 collect an assessment from any assessable insurer, the

11 uncollected assessments shall be levied as an additional

12 assessment against the assessable insurers and any assessable

13 insurer required to pay an additional assessment as a result

14 of such failure to pay shall have a cause of action against

15 such nonpaying assessable insurer. Assessments shall be

16 included as an appropriate factor in the making of rates. The

17 failure of a surplus lines agent to collect and remit any

18 regular or emergency assessment levied by the corporation is

19 considered to be a violation of s. 626.936 and subjects the

20 surplus lines agent to the penalties provided in that section.

21 2. The governing body of any unit of local government,

22 any residents of which are insured by the corporation, may

23 issue bonds as defined in s. 125.013 or s. 166.101 from time

24 to time to fund an assistance program, in conjunction with the

25 corporation, for the purpose of defraying deficits of the

26 corporation. In order to avoid needless and indiscriminate

27 proliferation, duplication, and fragmentation of such

28 assistance programs, any unit of local government, any

29 residents of which are insured by the corporation, may provide

30 for the payment of losses, regardless of whether or not the

31 losses occurred within or outside of the territorial
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1 jurisdiction of the local government. Revenue bonds under this

2 subparagraph may not be issued until validated pursuant to

3 chapter 75, unless a state of emergency is declared by

4 executive order or proclamation of the Governor pursuant to s.

5 252.36 making such findings as are necessary to determine that

6 it is in the best interests of, and necessary for, the

7 protection of the public health, safety, and general welfare

8 of residents of this state and declaring it an essential

9 public purpose to permit certain municipalities or counties to

10 issue such bonds as will permit relief to claimants and

11 policyholders of the corporation. Any such unit of local

12 government may enter into such contracts with the corporation

13 and with any other entity created pursuant to this subsection

14 as are necessary to carry out this paragraph. Any bonds issued

15 under this subparagraph shall be payable from and secured by

16 moneys received by the corporation from emergency assessments

17 under sub-subparagraph (b)3.d., and assigned and pledged to or

18 on behalf of the unit of local government for the benefit of

19 the holders of such bonds. The funds, credit, property, and

20 taxing power of the state or of the unit of local government

21 shall not be pledged for the payment of such bonds. If any of

22 the bonds remain unsold 60 days after issuance, the office

23 shall require all insurers subject to assessment to purchase

24 the bonds, which shall be treated as admitted assets; each

25 insurer shall be required to purchase that percentage of the

26 unsold portion of the bond issue that equals the insurer's

27 relative share of assessment liability under this subsection.

28 An insurer shall not be required to purchase the bonds to the

29 extent that the office determines that the purchase would

30 endanger or impair the solvency of the insurer.

31
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1 3.a. The corporation shall adopt one or more programs

2 subject to approval by the office for the reduction of both

3 new and renewal writings in the corporation. The corporation

4 may consider any prudent and not unfairly discriminatory

5 approach to reducing corporation writings, and may adopt a

6 credit against assessment liability or other liability that

7 provides an incentive for insurers to take risks out of the

8 corporation and to keep risks out of the corporation by

9 maintaining or increasing voluntary writings in counties or

10 areas in which corporation risks are highly concentrated and a

11 program to provide a formula under which an insurer

12 voluntarily taking risks out of the corporation by maintaining

13 or increasing voluntary writings will be relieved wholly or

14 partially from assessments under sub-subparagraphs (b)3.a. and

15 b. However, any "take-out bonus" or payment to an insurer must

16 be conditioned on the property being insured for at least 5

17 years by the insurer, unless canceled or nonrenewed by the

18 policyholder. If the policy is canceled or nonrenewed by the

19 policyholder before the end of the 5-year period, the amount

20 of the take-out bonus must be prorated for the time period the

21 policy was insured. When the corporation enters into a

22 contractual agreement for a take-out plan, the producing agent

23 of record of the corporation policy is entitled to retain any

24 unearned commission on such policy, and the insurer shall

25 either:

26 (I) Pay to the producing agent of record of the

27 policy, for the first year, an amount which is the greater of

28 the insurer's usual and customary commission for the type of

29 policy written or a policy fee equal to the usual and

30 customary commission of the corporation; or

31
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1 (II) Offer to allow the producing agent of record of

2 the policy to continue servicing the policy for a period of

3 not less than 1 year and offer to pay the agent the insurer's

4 usual and customary commission for the type of policy written.

5 If the producing agent is unwilling or unable to accept

6 appointment by the new insurer, the new insurer shall pay the

7 agent in accordance with sub-sub-subparagraph (I).

8 b. Any credit or exemption from regular assessments

9 adopted under this subparagraph shall last no longer than the

10 3 years following the cancellation or expiration of the policy

11 by the corporation. With the approval of the office, the board

12 may extend such credits for an additional year if the insurer

13 guarantees an additional year of renewability for all policies

14 removed from the corporation, or for 2 additional years if the

15 insurer guarantees 2 additional years of renewability for all

16 policies so removed.

17 c. There shall be no credit, limitation, exemption, or

18 deferment from emergency assessments to be collected from

19 policyholders pursuant to sub-subparagraph (b)3.d.

20 4. The plan shall provide for the deferment, in whole

21 or in part, of the assessment of an assessable insurer, other

22 than an emergency assessment collected from policyholders

23 pursuant to sub-subparagraph (b)3.d., if the office finds that

24 payment of the assessment would endanger or impair the

25 solvency of the insurer. In the event an assessment against an

26 assessable insurer is deferred in whole or in part, the amount

27 by which such assessment is deferred may be assessed against

28 the other assessable insurers in a manner consistent with the

29 basis for assessments set forth in paragraph (b).

30 5. Effective July 1, 2007, in order to evaluate the

31 costs and benefits of approved take-out plans, if the
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1 corporation pays a bonus or other payment to an insurer for an

2 approved take-out plan, it shall maintain a record of the

3 address or such other identifying information on the property

4 or risk removed in order to track if and when the property or

5 risk is later insured by the corporation.

6 (q)(h) Nothing in this subsection shall be construed

7 to preclude the issuance of residential property insurance

8 coverage pursuant to part VIII of chapter 626.

9 (r)(i) There shall be no liability on the part of, and

10 no cause of action of any nature shall arise against, any

11 assessable insurer or its agents or employees, the corporation

12 or its agents or employees, members of the board of governors

13 or their respective designees at a board meeting, corporation

14 committee members, or the office or its representatives, for

15 any action taken by them in the performance of their duties or

16 responsibilities under this subsection. Such immunity does not

17 apply to:

18 1. Any of the foregoing persons or entities for any

19 willful tort;

20 2. The corporation or its producing agents for breach

21 of any contract or agreement pertaining to insurance coverage;

22 3. The corporation with respect to issuance or payment

23 of debt; or

24 4. Any assessable insurer with respect to any action

25 to enforce an assessable insurer's obligations to the

26 corporation under this subsection.

27 (s)(j) For the purposes of s. 199.183(1), the

28 corporation shall be considered a political subdivision of the

29 state and shall be exempt from the corporate income tax. The

30 premiums, assessments, investment income, and other revenue of

31 the corporation are funds received for providing property
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1 insurance coverage as required by this subsection, paying

2 claims for Florida citizens insured by the corporation,

3 securing and repaying debt obligations issued by the

4 corporation, and conducting all other activities of the

5 corporation, and shall not be considered taxes, fees,

6 licenses, or charges for services imposed by the Legislature

7 on individuals, businesses, or agencies outside state

8 government. Bonds and other debt obligations issued by or on

9 behalf of the corporation are not to be considered "state

10 bonds" within the meaning of s. 215.58(8). The corporation is

11 not subject to the procurement provisions of chapter 287, and

12 policies and decisions of the corporation relating to

13 incurring debt, levying of assessments and the sale, issuance,

14 continuation, terms and claims under corporation policies, and

15 all services relating thereto, are not subject to the

16 provisions of chapter 120. The corporation is not required to

17 obtain or to hold a certificate of authority issued by the

18 office, nor is it required to participate as a member insurer

19 of the Florida Insurance Guaranty Association. However, the

20 corporation is required to pay, in the same manner as an

21 authorized insurer, assessments pledged by the Florida

22 Insurance Guaranty Association to secure bonds issued or other

23 indebtedness incurred to pay covered claims arising from

24 insurer insolvencies caused by, or proximately related to,

25 hurricane losses. It is the intent of the Legislature that the

26 tax exemptions provided in this paragraph will augment the

27 financial resources of the corporation to better enable the

28 corporation to fulfill its public purposes. Any debt

29 obligations bonds issued by the corporation, their transfer,

30 and the income therefrom, including any profit made on the

31 sale thereof, shall at all times be free from taxation of
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1 every kind by the state and any political subdivision or local

2 unit or other instrumentality thereof; however, this exemption

3 does not apply to any tax imposed by chapter 220 on interest,

4 income, or profits on debt obligations owned by corporations

5 other than the corporation.

6 (t)(k) Upon a determination by the office that the

7 conditions giving rise to the establishment and activation of

8 the corporation no longer exist, the corporation is dissolved.

9 Upon dissolution, the assets of the corporation shall be

10 applied first to pay all debts, liabilities, and obligations

11 of the corporation, including the establishment of reasonable

12 reserves for any contingent liabilities or obligations, and

13 all remaining assets of the corporation shall become property

14 of the state and shall be deposited in the Florida Hurricane

15 Catastrophe Fund. However, no dissolution shall take effect as

16 long as the corporation has bonds or other financial

17 obligations outstanding unless adequate provision has been

18 made for the payment of the bonds or other financial

19 obligations pursuant to the documents authorizing the issuance

20 of the bonds or other financial obligations.

21 (u)(l)1. Effective July 1, 2002, policies of the

22 Residential Property and Casualty Joint Underwriting

23 Association shall become policies of the corporation. All

24 obligations, rights, assets and liabilities of the Residential

25 Property and Casualty Joint Underwriting Association,

26 including bonds, note and debt obligations, and the financing

27 documents pertaining to them become those of the corporation

28 as of July 1, 2002. The corporation is not required to issue

29 endorsements or certificates of assumption to insureds during

30 the remaining term of in-force transferred policies.

31
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1 2. Effective July 1, 2002, policies of the Florida

2 Windstorm Underwriting Association are transferred to the

3 corporation and shall become policies of the corporation. All

4 obligations, rights, assets, and liabilities of the Florida

5 Windstorm Underwriting Association, including bonds, note and

6 debt obligations, and the financing documents pertaining to

7 them are transferred to and assumed by the corporation on July

8 1, 2002. The corporation is not required to issue endorsement

9 or certificates of assumption to insureds during the remaining

10 term of in-force transferred policies.

11 3. The Florida Windstorm Underwriting Association and

12 the Residential Property and Casualty Joint Underwriting

13 Association shall take all actions as may be proper to further

14 evidence the transfers and shall provide the documents and

15 instruments of further assurance as may reasonably be

16 requested by the corporation for that purpose. The corporation

17 shall execute assumptions and instruments as the trustees or

18 other parties to the financing documents of the Florida

19 Windstorm Underwriting Association or the Residential Property

20 and Casualty Joint Underwriting Association may reasonably

21 request to further evidence the transfers and assumptions,

22 which transfers and assumptions, however, are effective on the

23 date provided under this paragraph whether or not, and

24 regardless of the date on which, the assumptions or

25 instruments are executed by the corporation. Subject to the

26 relevant financing documents pertaining to their outstanding

27 bonds, notes, indebtedness, or other financing obligations,

28 the moneys, investments, receivables, choses in action, and

29 other intangibles of the Florida Windstorm Underwriting

30 Association shall be credited to the high-risk account of the

31 corporation, and those of the personal lines residential
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1 coverage account and the commercial lines residential coverage

2 account of the Residential Property and Casualty Joint

3 Underwriting Association shall be credited to the personal

4 lines account and the commercial lines account, respectively,

5 of the corporation.

6 4. Effective July 1, 2002, a new applicant for

7 property insurance coverage who would otherwise have been

8 eligible for coverage in the Florida Windstorm Underwriting

9 Association is eligible for coverage from the corporation as

10 provided in this subsection.

11 5. The transfer of all policies, obligations, rights,

12 assets, and liabilities from the Florida Windstorm

13 Underwriting Association to the corporation and the renaming

14 of the Residential Property and Casualty Joint Underwriting

15 Association as the corporation shall in no way affect the

16 coverage with respect to covered policies as defined in s.

17 215.555(2)(c) provided to these entities by the Florida

18 Hurricane Catastrophe Fund. The coverage provided by the

19 Florida Hurricane Catastrophe Fund to the Florida Windstorm

20 Underwriting Association based on its exposures as of June 30,

21 2002, and each June 30 thereafter shall be redesignated as

22 coverage for the high-risk account of the corporation.

23 Notwithstanding any other provision of law, the coverage

24 provided by the Florida Hurricane Catastrophe Fund to the

25 Residential Property and Casualty Joint Underwriting

26 Association based on its exposures as of June 30, 2002, and

27 each June 30 thereafter shall be transferred to the personal

28 lines account and the commercial lines account of the

29 corporation. Notwithstanding any other provision of law, the

30 high-risk account shall be treated, for all Florida Hurricane

31 Catastrophe Fund purposes, as if it were a separate
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1 participating insurer with its own exposures, reimbursement

2 premium, and loss reimbursement. Likewise, the personal lines

3 and commercial lines accounts shall be viewed together, for

4 all Florida Hurricane Catastrophe Fund purposes, as if the two

5 accounts were one and represent a single, separate

6 participating insurer with its own exposures, reimbursement

7 premium, and loss reimbursement. The coverage provided by the

8 Florida Hurricane Catastrophe Fund to the corporation shall

9 constitute and operate as a full transfer of coverage from the

10 Florida Windstorm Underwriting Association and Residential

11 Property and Casualty Joint Underwriting to the corporation.

12 (v)(m) Notwithstanding any other provision of law:

13 1. The pledge or sale of, the lien upon, and the

14 security interest in any rights, revenues, or other assets of

15 the corporation created or purported to be created pursuant to

16 any financing documents to secure any bonds or other

17 indebtedness of the corporation shall be and remain valid and

18 enforceable, notwithstanding the commencement of and during

19 the continuation of, and after, any rehabilitation,

20 insolvency, liquidation, bankruptcy, receivership,

21 conservatorship, reorganization, or similar proceeding against

22 the corporation under the laws of this state.

23 2. No such proceeding shall relieve the corporation of

24 its obligation, or otherwise affect its ability to perform its

25 obligation, to continue to collect, or levy and collect,

26 assessments, market equalization or other surcharges under

27 subparagraph (c)10., or any other rights, revenues, or other

28 assets of the corporation pledged pursuant to any financing

29 documents.

30 3. Each such pledge or sale of, lien upon, and

31 security interest in, including the priority of such pledge,
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1 lien, or security interest, any such assessments, market

2 equalization or other surcharges, or other rights, revenues,

3 or other assets which are collected, or levied and collected,

4 after the commencement of and during the pendency of, or

5 after, any such proceeding shall continue unaffected by such

6 proceeding. As used in this subsection, the term "financing

7 documents" means any agreement or agreements, instrument or

8 instruments, or other document or documents now existing or

9 hereafter created evidencing any bonds or other indebtedness

10 of the corporation or pursuant to which any such bonds or

11 other indebtedness has been or may be issued and pursuant to

12 which any rights, revenues, or other assets of the corporation

13 are pledged or sold to secure the repayment of such bonds or

14 indebtedness, together with the payment of interest on such

15 bonds or such indebtedness, or the payment of any other

16 obligation or financial product, as defined in the plan of

17 operation of the corporation related to such bonds or

18 indebtedness.

19 4. Any such pledge or sale of assessments, revenues,

20 contract rights, or other rights or assets of the corporation

21 shall constitute a lien and security interest, or sale, as the

22 case may be, that is immediately effective and attaches to

23 such assessments, revenues, or contract rights or other rights

24 or assets, whether or not imposed or collected at the time the

25 pledge or sale is made. Any such pledge or sale is effective,

26 valid, binding, and enforceable against the corporation or

27 other entity making such pledge or sale, and valid and binding

28 against and superior to any competing claims or obligations

29 owed to any other person or entity, including policyholders in

30 this state, asserting rights in any such assessments,

31 revenues, or contract rights or other rights or assets to the
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1 extent set forth in and in accordance with the terms of the

2 pledge or sale contained in the applicable financing

3 documents, whether or not any such person or entity has notice

4 of such pledge or sale and without the need for any physical

5 delivery, recordation, filing, or other action.

6 5. As long as the corporation has any bonds

7 outstanding, the corporation may not file a voluntary petition

8 under chapter 9 of the federal Bankruptcy Code or such

9 corresponding chapter or sections as may be in effect, from

10 time to time, and a public officer or any organization,

11 entity, or other person may not authorize the corporation to

12 be or become a debtor under chapter 9 of the federal

13 Bankruptcy Code or such corresponding chapter or sections as

14 may be in effect, from time to time, during any such period.

15 (w)(n)1. The following records of the corporation are

16 confidential and exempt from the provisions of s. 119.07(1)

17 and s. 24(a), Art. I of the State Constitution:

18 a. Underwriting files, except that a policyholder or

19 an applicant shall have access to his or her own underwriting

20 files.

21 b. Claims files, until termination of all litigation

22 and settlement of all claims arising out of the same incident,

23 although portions of the claims files may remain exempt, as

24 otherwise provided by law. Confidential and exempt claims file

25 records may be released to other governmental agencies upon

26 written request and demonstration of need; such records held

27 by the receiving agency remain confidential and exempt as

28 provided for herein.

29 c. Records obtained or generated by an internal

30 auditor pursuant to a routine audit, until the audit is

31 completed, or if the audit is conducted as part of an
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1 investigation, until the investigation is closed or ceases to

2 be active. An investigation is considered "active" while the

3 investigation is being conducted with a reasonable, good faith

4 belief that it could lead to the filing of administrative,

5 civil, or criminal proceedings.

6 d. Matters reasonably encompassed in privileged

7 attorney-client communications.

8 e. Proprietary information licensed to the corporation

9 under contract and the contract provides for the

10 confidentiality of such proprietary information.

11 f. All information relating to the medical condition

12 or medical status of a corporation employee which is not

13 relevant to the employee's capacity to perform his or her

14 duties, except as otherwise provided in this paragraph.

15 Information which is exempt shall include, but is not limited

16 to, information relating to workers' compensation, insurance

17 benefits, and retirement or disability benefits.

18 g. Upon an employee's entrance into the employee

19 assistance program, a program to assist any employee who has a

20 behavioral or medical disorder, substance abuse problem, or

21 emotional difficulty which affects the employee's job

22 performance, all records relative to that participation shall

23 be confidential and exempt from the provisions of s. 119.07(1)

24 and s. 24(a), Art. I of the State Constitution, except as

25 otherwise provided in s. 112.0455(11).

26 h. Information relating to negotiations for financing,

27 reinsurance, depopulation, or contractual services, until the

28 conclusion of the negotiations.

29 i. Minutes of closed meetings regarding underwriting

30 files, and minutes of closed meetings regarding an open claims

31 file until termination of all litigation and settlement of all
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1 claims with regard to that claim, except that information

2 otherwise confidential or exempt by law will be redacted.

3

4 When an authorized insurer is considering underwriting a risk

5 insured by the corporation, relevant underwriting files and

6 confidential claims files may be released to the insurer

7 provided the insurer agrees in writing, notarized and under

8 oath, to maintain the confidentiality of such files. When a

9 file is transferred to an insurer that file is no longer a

10 public record because it is not held by an agency subject to

11 the provisions of the public records law. Underwriting files

12 and confidential claims files may also be released to staff of

13 and the board of governors of the market assistance plan

14 established pursuant to s. 627.3515, who must retain the

15 confidentiality of such files, except such files may be

16 released to authorized insurers that are considering assuming

17 the risks to which the files apply, provided the insurer

18 agrees in writing, notarized and under oath, to maintain the

19 confidentiality of such files. Finally, the corporation or

20 the board or staff of the market assistance plan may make the

21 following information obtained from underwriting files and

22 confidential claims files available to licensed general lines

23 insurance agents: name, address, and telephone number of the

24 residential property owner or insured; location of the risk;

25 rating information; loss history; and policy type. The

26 receiving licensed general lines insurance agent must retain

27 the confidentiality of the information received.

28 2. Portions of meetings of the corporation are exempt

29 from the provisions of s. 286.011 and s. 24(b), Art. I of the

30 State Constitution wherein confidential underwriting files or

31 confidential open claims files are discussed. All portions of
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1 corporation meetings which are closed to the public shall be

2 recorded by a court reporter. The court reporter shall record

3 the times of commencement and termination of the meeting, all

4 discussion and proceedings, the names of all persons present

5 at any time, and the names of all persons speaking. No

6 portion of any closed meeting shall be off the record.

7 Subject to the provisions hereof and s. 119.07(1)(b)-(d), the

8 court reporter's notes of any closed meeting shall be retained

9 by the corporation for a minimum of 5 years. A copy of the

10 transcript, less any exempt matters, of any closed meeting

11 wherein claims are discussed shall become public as to

12 individual claims after settlement of the claim.

13 (x)(o) It is the intent of the Legislature that the

14 amendments to this subsection enacted in 2002 should, over

15 time, reduce the probable maximum windstorm losses in the

16 residual markets and should reduce the potential assessments

17 to be levied on property insurers and policyholders statewide.

18 In furtherance of this intent:

19 1. The board shall, on or before February 1 of each

20 year, provide a report to the President of the Senate and the

21 Speaker of the House of Representatives showing the reduction

22 or increase in the 100-year probable maximum loss attributable

23 to wind-only coverages and the quota share program under this

24 subsection combined, as compared to the benchmark 100-year

25 probable maximum loss of the Florida Windstorm Underwriting

26 Association. For purposes of this paragraph, the benchmark

27 100-year probable maximum loss of the Florida Windstorm

28 Underwriting Association shall be the calculation dated

29 February 2001 and based on November 30, 2000, exposures. In

30 order to ensure comparability of data, the board shall use the

31
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1 same methods for calculating its probable maximum loss as were

2 used to calculate the benchmark probable maximum loss.

3 2. Beginning February 1, 2009 2007, if the report

4 under subparagraph 1. for any year indicates that the 100-year

5 probable maximum loss attributable to wind-only coverages and

6 the quota share program combined does not reflect a reduction

7 of at least 25 percent from the benchmark, the board shall

8 reduce the boundaries of the high-risk area eligible for

9 wind-only coverages under this subsection in a manner

10 calculated to reduce such probable maximum loss to an amount

11 at least 25 percent below the benchmark.

12 3. Beginning February 1, 2014 2012, if the report

13 under subparagraph 1. for any year indicates that the 100-year

14 probable maximum loss attributable to wind-only coverages and

15 the quota share program combined does not reflect a reduction

16 of at least 50 percent from the benchmark, the boundaries of

17 the high-risk area eligible for wind-only coverages under this

18 subsection shall be reduced by the elimination of any area

19 that is not seaward of a line 1,000 feet inland from the

20 Intracoastal Waterway.

21 (y)(p) In enacting the provisions of this section, the

22 Legislature recognizes that both the Florida Windstorm

23 Underwriting Association and the Residential Property and

24 Casualty Joint Underwriting Association have entered into

25 financing arrangements that obligate each entity to service

26 its debts and maintain the capacity to repay funds secured

27 under these financing arrangements. It is the intent of the

28 Legislature that nothing in this section be construed to

29 compromise, diminish, or interfere with the rights of

30 creditors under such financing arrangements. It is further the

31 intent of the Legislature to preserve the obligations of the
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1 Florida Windstorm Underwriting Association and Residential

2 Property and Casualty Joint Underwriting Association with

3 regard to outstanding financing arrangements, with such

4 obligations passing entirely and unchanged to the corporation

5 and, specifically, to the applicable account of the

6 corporation. So long as any bonds, notes, indebtedness, or

7 other financing obligations of the Florida Windstorm

8 Underwriting Association or the Residential Property and

9 Casualty Joint Underwriting Association are outstanding, under

10 the terms of the financing documents pertaining to them, the

11 governing board of the corporation shall have and shall

12 exercise the authority to levy, charge, collect, and receive

13 all premiums, assessments, surcharges, charges, revenues, and

14 receipts that the associations had authority to levy, charge,

15 collect, or receive under the provisions of subsection (2) and

16 this subsection, respectively, as they existed on January 1,

17 2002, to provide moneys, without exercise of the authority

18 provided by this subsection, in at least the amounts, and by

19 the times, as would be provided under those former provisions

20 of subsection (2) or this subsection, respectively, so that

21 the value, amount, and collectability of any assets, revenues,

22 or revenue source pledged or committed to, or any lien thereon

23 securing such outstanding bonds, notes, indebtedness, or other

24 financing obligations will not be diminished, impaired, or

25 adversely affected by the amendments made by this act and to

26 permit compliance with all provisions of financing documents

27 pertaining to such bonds, notes, indebtedness, or other

28 financing obligations, or the security or credit enhancement

29 for them, and any reference in this subsection to bonds,

30 notes, indebtedness, financing obligations, or similar

31 obligations, of the corporation shall include like instruments
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1 or contracts of the Florida Windstorm Underwriting Association

2 and the Residential Property and Casualty Joint Underwriting

3 Association to the extent not inconsistent with the provisions

4 of the financing documents pertaining to them.

5 (z)(q) The corporation shall not require the securing

6 of flood insurance as a condition of coverage if the insured

7 or applicant executes a form approved by the office affirming

8 that flood insurance is not provided by the corporation and

9 that if flood insurance is not secured by the applicant or

10 insured in addition to coverage by the corporation, the risk

11 will not be covered for flood damage. A corporation

12 policyholder electing not to secure flood insurance and

13 executing a form as provided herein making a claim for water

14 damage against the corporation shall have the burden of

15 proving the damage was not caused by flooding. Notwithstanding

16 other provisions of this subsection, the corporation may deny

17 coverage to an applicant or insured who refuses to execute the

18 form described herein.

19 (aa)(r) A salaried employee of the corporation who

20 performs policy administration services subsequent to the

21 effectuation of a corporation policy is not required to be

22 licensed as an agent under the provisions of s. 626.112.

23 (bb) By February 1, 2007, the corporation shall submit

24 a report to the President of the Senate, the Speaker of the

25 House of Representatives, the minority party leaders of the

26 Senate and the House of Representatives, and the chairs of the

27 standing committees of the Senate and the House of

28 Representatives having jurisdiction over matters relating to

29 property and casualty insurance. In preparing the report, the

30 corporation shall consult with the Office of Insurance

31 Regulation, the Department of Financial Services, and any
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1 other party the corporation determines appropriate. The report

2 must include all findings and recommendations on the

3 feasibility of requiring authorized insurers that issue and

4 service personal and commercial residential policies and

5 commercial nonresidential policies that provide coverage for

6 basic property perils except for the peril of wind to issue

7 and service for a fee personal and commercial residential

8 policies and commercial nonresidential policies providing

9 coverage for the peril of wind issued by the corporation. The

10 report must include:

11 1. The expense savings to the corporation of issuing

12 and servicing such policies as determined by a cost-benefit

13 analysis.

14 2. The expenses and liability to authorized insurers

15 associated with issuing and servicing such policies.

16 3. The effect on service to policyholders of the

17 corporation relating to issuing and servicing such policies.

18 4. The effect on the producing agent of the

19 corporation of issuing and servicing such policies.

20 5. Recommendations as to the amount of the fee which

21 should be paid to authorized insurers for issuing and

22 servicing such policies.

23 6. The effect that issuing and servicing such policies

24 will have on the corporation's number of policies, total

25 insured value, and probable maximum loss.

26 Section 10. The amendments made by this act to s.

27 627.351(6), Florida Statutes, which change the method for

28 calculating and determining the assessments and surcharges

29 that must be levied or collected to fund deficits in Citizens

30 Property Insurance Corporation apply to a deficit incurred by

31 the corporation for calendar year 2006 and thereafter.
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1 Section 11. Effective July 1, 2006, paragraph (a) of

2 subsection (5) of section 627.3511, Florida Statutes, is

3 amended to read:

4 627.3511 Depopulation of Citizens Property Insurance

5 Corporation.--

6 (5) APPLICABILITY.--

7 (a) The take-out bonus provided by subsection (2) and

8 the exemption from assessment provided by paragraph (3)(a)

9 apply only if the corporation policy is replaced by either a

10 standard policy including wind coverage or, if consistent with

11 the insurer's underwriting rules as filed with the office, a

12 basic policy including wind coverage; however, with respect to

13 risks located in areas where coverage through the high-risk

14 account of the corporation is available, the replacement

15 policy need not provide wind coverage. The insurer must renew

16 the replacement policy at approved rates on substantially

17 similar terms for four two additional 1-year terms, unless

18 canceled or not renewed by the policyholder insurer for a

19 lawful reason other than reduction of hurricane exposure. If

20 an insurer assumes the corporation's obligations for a policy,

21 it must issue a replacement policy for a 1-year term upon

22 expiration of the corporation policy and must renew the

23 replacement policy at approved rates on substantially similar

24 terms for four two additional 1-year terms, unless canceled or

25 not renewed by the policyholder insurer for a lawful reason

26 other than reduction of hurricane exposure. For each

27 replacement policy canceled or nonrenewed by the insurer for

28 any reason during the 5-year 3-year coverage period required

29 by this paragraph, the insurer must remove from the

30 corporation one additional policy covering a risk similar to

31 the risk covered by the canceled or nonrenewed policy. In
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1 addition to these requirements, the corporation must place the

2 bonus moneys in escrow for a period of 5 3 years; such moneys

3 may be released from escrow only to pay claims. If the policy

4 is canceled or nonrenewed before the end of the 5-year period,

5 the amount of the take-out bonus must be prorated for the time

6 period the policy was insured. A take-out bonus provided by

7 subsection (2) or subsection (6) shall not be considered

8 premium income for purposes of taxes and assessments under the

9 Florida Insurance Code and shall remain the property of the

10 corporation, subject to the prior security interest of the

11 insurer under the escrow agreement until it is released from

12 escrow, and after it is released from escrow it shall be

13 considered an asset of the insurer and credited to the

14 insurer's capital and surplus.

15 Section 12. Effective July 1, 2006, section 627.3517,

16 Florida Statutes, is amended to read:

17 627.3517 Consumer choice.--

18 (1) Except as provided in subsection (2), no provision

19 of s. 627.351, s. 627.3511, or s. 627.3515 shall be construed

20 to impair the right of any insurance risk apportionment plan

21 policyholder, upon receipt of any keepout or take-out offer,

22 to retain his or her current agent, so long as that agent is

23 duly licensed and appointed by the insurance risk

24 apportionment plan or otherwise authorized to place business

25 with the insurance risk apportionment plan. This right shall

26 not be canceled, suspended, impeded, abridged, or otherwise

27 compromised by any rule, plan of operation, or depopulation

28 plan, whether through keepout, take-out, midterm assumption,

29 or any other means, of any insurance risk apportionment plan

30 or depopulation plan, including, but not limited to, those

31 described in s. 627.351, s. 627.3511, or s. 627.3515. The
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1 commission shall adopt any rules necessary to cause any

2 insurance risk apportionment plan or market assistance plan

3 under such sections to demonstrate that the operations of the

4 plan do not interfere with, promote, or allow interference

5 with the rights created under this section. If the

6 policyholder's current agent is unable or unwilling to be

7 appointed with the insurer making the take-out or keepout

8 offer, the policyholder shall not be disqualified from

9 participation in the appropriate insurance risk apportionment

10 plan because of an offer of coverage in the voluntary market.

11 An offer of full property insurance coverage by the insurer

12 currently insuring either the ex-wind or wind-only coverage on

13 the policy to which the offer applies shall not be considered

14 a take-out or keepout offer. Any rule, plan of operation, or

15 plan of depopulation, through keepout, take-out, midterm

16 assumption, or any other means, of any property insurance risk

17 apportionment plan under s. 627.351(2) or (6) is subject to

18 ss. 627.351(2)(b) and (6)(c) and 627.3511(4).

19 (2) This section does not apply during the first 10

20 days after a new application for coverage has been submitted

21 to Citizens Property Insurance Corporation under s.

22 627.351(6), whether or not coverage is bound during this

23 period.

24 Section 13. Section 627.3519, Florida Statutes, is

25 created to read:

26 627.3519 Annual report of aggregate net probable

27 maximum losses, financing options, and potential

28 assessments.--No later than February 1 of each year, the

29 Financial Services Commission shall provide to the Legislature

30 a report of the aggregate net probable maximum losses,

31 financing options, and potential assessments of the Florida
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1 Hurricane Catastrophe Fund and Citizens Property Insurance

2 Corporation. The report must include the respective 50-year,

3 100-year, and 250-year probable maximum losses of the fund and

4 the corporation; analysis of all reasonable financing

5 strategies for each such probable maximum loss, including the

6 amount and term of debt instruments; specification of the

7 percentage assessments that would be needed to support each of

8 the financing strategies; and calculations of the aggregate

9 assessment burden on Florida property and casualty

10 policyholders for each of the probable maximum losses. The

11 commission shall require the fund and the corporation to

12 provide the commission with such data and analysis as the

13 commission considers necessary to prepare the report.

14 Section 14. Paragraph (b) of subsection (3) of section

15 627.4035, Florida Statutes, is amended to read:

16 627.4035 Cash payment of premiums; claims.--

17 (3) All payments of claims made in this state under

18 any contract of insurance shall be paid:

19 (b) If authorized in writing by the recipient or the

20 recipient's representative, by debit card or any other form of

21 electronic transfer. Any fees or costs to be charged against

22 the recipient must be disclosed in writing to the recipient or

23 the recipient's representative at the time of written

24 authorization. However, the written authorization requirement

25 may be waived by the recipient or the recipient's

26 representative if the insurer verifies the identity of the

27 insured or the insured's recipient and does not charge a fee

28 for the transaction. If the funds are misdirected, the insurer

29 remains liable for the payment of the claim.

30 Section 15. Section 627.6121, Florida Statutes, is

31 created to read:
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1 627.6121 Payment of claims for dual interest

2 property.--For policies issued or renewed on or after October

3 1, 2006, a property insurer shall transmit claims payments

4 directly to the primary policyholder by check or other

5 allowable payment method, payable to the primary policyholder

6 only, without requiring a dual endorsement from any

7 mortgageholder or lienholder, for the following:

8 (1) Amounts payable under the policy for personal

9 property and contents, additional living expenses, and other

10 covered items that are not subject to a recorded security

11 interest that is noted in the dual interest provision of the

12 policy.

13 (2) Amounts payable under the policy for the lesser of

14 $20,000 or the first 20 percent of the insurer's estimate of

15 the total projected covered claim amount, for the repair or

16 replacement of property subject to a recorded security

17 interest that is noted in the dual interest provision of the

18 policy. The insurer shall provide written notice to the

19 mortgageholder or lienholder of such payments made pursuant to

20 this subsection.

21 Section 16. Subsection (2) of section 627.7011,

22 Florida Statutes, is amended, and subsection (6) is added to

23 that section, to read:

24 627.7011 Homeowners' policies; offer of replacement

25 cost coverage and law and ordinance coverage.--

26 (2) Unless the insurer obtains the policyholder's

27 written refusal of the policies or endorsements specified in

28 subsection (1), any policy covering the dwelling is deemed to

29 include the law and ordinance coverage limited to 25 percent

30 of the dwelling limit specified in paragraph (1)(b). The

31 rejection or selection of alternative coverage shall be made
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1 on a form approved by the office. The form shall fully advise

2 the applicant of the nature of the coverage being rejected. If

3 this form is signed by a named insured, it will be

4 conclusively presumed that there was an informed, knowing

5 rejection of the coverage or election of the alternative

6 coverage on behalf of all insureds. Unless the policyholder

7 requests in writing the coverage specified in this section, it

8 need not be provided in or supplemental to any other policy

9 that renews, insures, extends, changes, supersedes, or

10 replaces an existing policy when the policyholder has rejected

11 the coverage specified in this section or has selected

12 alternative coverage. The insurer must provide such

13 policyholder with notice of the availability of such coverage

14 in a form approved by the office at least once every 3 years.

15 The failure to provide such notice constitutes a violation of

16 this code, but does not affect the coverage provided under the

17 policy.

18 (6) This section does not prohibit an insurer from

19 limiting its liability under a policy or endorsement providing

20 that loss will be adjusted on the basis of replacement costs

21 to the lesser of:

22 (a) The limit of liability shown on the policy

23 declarations page;

24 (b) The reasonable and necessary cost to repair the

25 damaged, destroyed, or stolen covered property; or

26 (c) The reasonable and necessary cost to replace the

27 damaged, destroyed, or stolen covered property.

28 Section 17. Section 627.7019, Florida Statutes, is

29 created to read:

30 627.7019 Standardization of requirements applicable to

31 insurers after natural disasters.--
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1 (1) The commission shall adopt by rule, pursuant to s.

2 120.54(1)-(3), standardized requirements that may be applied

3 to insurers as a consequence of a hurricane or other natural

4 disaster. The rules shall address the following areas:

5 (a) Claims reporting requirements.

6 (b) Grace periods for payment of premiums and

7 performance of other duties by insureds.

8 (c) Temporary postponement of cancellations and

9 nonrenewals.

10 (2) The rules adopted under this section shall require

11 the office to issue an order within 72 hours after the

12 occurrence of a hurricane or other natural disaster

13 specifying, by line of insurance, which of the standardized

14 requirements apply, the geographic areas in which they apply,

15 the time at which applicability commences, and the time at

16 which applicability terminates.

17 Section 18. Subsection (1) and paragraph (d) of

18 subsection (2) of section 627.706, Florida Statutes, are

19 amended to read:

20 627.706 Sinkhole insurance; definitions.--

21 (1) Every insurer authorized to transact property

22 insurance in this state shall make available coverage for

23 insurable sinkhole losses on any structure, including contents

24 of personal property contained therein, to the extent provided

25 in the form to which the sinkhole coverage attaches. A policy

26 for residential property insurance may include a deductible

27 amount applicable to sinkhole losses equal to 1 percent, 2

28 percent, 5 percent, or 10 percent of the policy dwelling

29 limits, with appropriate premium discounts offered with each

30 deductible amount.

31
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1 (2) As used in ss. 627.706-627.7074, and as used in

2 connection with any policy providing coverage for sinkhole

3 losses:

4 (d) "Professional engineer" means a person, as defined

5 in s. 471.005, who has a bachelor's degree or higher in

6 engineering with a specialty in the geotechnical engineering

7 field. A professional An engineer must have geotechnical

8 experience and expertise in the identification of sinkhole

9 activity as well as other potential causes of damage to the

10 structure.

11 Section 19. Subsections (2), (3), (5), (6), and (9) of

12 section 627.707, Florida Statutes, are amended to read:

13 627.707 Standards for investigation of sinkhole claims

14 by insurers; nonrenewals.--Upon receipt of a claim for a

15 sinkhole loss, an insurer must meet the following standards in

16 investigating a claim:

17 (2) Following the insurer's initial inspection, the

18 insurer shall engage a professional an engineer or a

19 professional geologist to conduct testing as provided in s.

20 627.7072 to determine the cause of the loss within a

21 reasonable professional probability and issue a report as

22 provided in s. 627.7073, if:

23 (a) The insurer is unable to identify a valid cause of

24 the damage or discovers damage to the structure which is

25 consistent with sinkhole loss; or

26 (b) The policyholder demands testing in accordance

27 with this section or s. 627.7072.

28 (3) Following the initial inspection of the insured

29 premises, the insurer shall provide written notice to the

30 policyholder disclosing the following information:

31
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1 (a) What the insurer has determined to be the cause of

2 damage, if the insurer has made such a determination.

3 (b) A statement of the circumstances under which the

4 insurer is required to engage a professional an engineer or a

5 professional geologist to verify or eliminate sinkhole loss

6 and to engage a professional an engineer to make

7 recommendations regarding land and building stabilization and

8 foundation repair.

9 (c) A statement regarding the right of the

10 policyholder to request testing by a professional an engineer

11 or a professional geologist and the circumstances under which

12 the policyholder may demand certain testing.

13 (5)(a) Subject to paragraph (b), if a sinkhole loss is

14 verified, the insurer shall pay to stabilize the land and

15 building and repair the foundation in accordance with the

16 recommendations of the professional engineer as provided under

17 s. 627.7073, and in consultation with the policyholder,

18 subject to the coverage and terms of the policy. The insurer

19 shall pay for other repairs to the structure and contents in

20 accordance with the terms of the policy.

21 (b) The insurer may limit its payment to the actual

22 cash value of the sinkhole loss, not including underpinning or

23 grouting or any other repair technique performed below the

24 existing foundation of the building, until the policyholder

25 enters into a contract for the performance of building

26 stabilization or foundation repairs. After the policyholder

27 enters into the contract, the insurer shall pay the amounts

28 necessary to begin and perform such repairs as the work is

29 performed and the expenses are incurred. The insurer may not

30 require the policyholder to advance payment for such repairs.

31 If repair covered by a personal lines residential property
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1 insurance policy has begun and the professional engineer

2 selected or approved by the insurer determines that the repair

3 cannot be completed within the policy limits, the insurer must

4 either complete the professional engineer's recommended repair

5 or tender the policy limits to the policyholder without a

6 reduction for the repair expenses incurred.

7 (c) Upon the insurer's obtaining the written approval

8 of the policyholder and any lienholder, the insurer may make

9 payment directly to the persons selected by the policyholder

10 to perform the land and building stabilization and foundation

11 repairs. The decision by the insurer to make payment to such

12 persons does not hold the insurer liable for the work

13 performed.

14 (6) Except as provided in subsection (7), the fees and

15 costs of the professional engineer or the professional

16 geologist shall be paid by the insurer.

17 (9) The insurer may engage a professional structural

18 engineer to make recommendations as to the repair of the

19 structure.

20 Section 20. Subsection (1) of section 627.7072,

21 Florida Statutes, is amended to read:

22 627.7072 Testing standards for sinkholes.--

23 (1) The professional engineer or and professional

24 geologist shall perform such tests as sufficient, in their

25 professional opinion, to determine the presence or absence of

26 sinkhole loss or other cause of damage within reasonable

27 professional probability and for the professional engineer to

28 make recommendations regarding necessary building

29 stabilization and foundation repair.

30 Section 21. Subsections (1) and (2) of section

31 627.7073, Florida Statutes, are amended to read:
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1 627.7073 Sinkhole reports.--

2 (1) Upon completion of testing as provided in s.

3 627.7072, the professional engineer or and professional

4 geologist shall issue a report and certification to the

5 insurer and the policyholder as provided in this section.

6 (a) Sinkhole loss is verified if, based upon tests

7 performed in accordance with s. 627.7072, a professional an

8 engineer or and a professional geologist issues issue a

9 written report and certification stating:

10 1. That the cause of the actual physical and

11 structural damage is sinkhole activity within a reasonable

12 professional probability.

13 2. That the analyses conducted were of sufficient

14 scope to identify sinkhole activity as the cause of damage

15 within a reasonable professional probability.

16 3. A description of the tests performed.

17 4. A recommendation by the professional engineer of

18 methods for stabilizing the land and building and for making

19 repairs to the foundation.

20 (b) If sinkhole activity is eliminated as the cause of

21 damage to the structure, the professional engineer or and

22 professional geologist shall issue a written report and

23 certification to the policyholder and the insurer stating:

24 1. That the cause of the damage is not sinkhole

25 activity within a reasonable professional probability.

26 2. That the analyses and tests conducted were of

27 sufficient scope to eliminate sinkhole activity as the cause

28 of damage within a reasonable professional probability.

29 3. A statement of the cause of the damage within a

30 reasonable professional probability.

31 4. A description of the tests performed.
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1 (c) The respective findings, opinions, and

2 recommendations of the professional engineer or and

3 professional geologist as to the cause of distress to the

4 property verification or elimination of a sinkhole loss and

5 the findings, opinions, and recommendations of the

6 professional engineer as to land and building stabilization

7 and foundation repair shall be presumed correct.

8 (2) Any insurer that has paid a claim for a sinkhole

9 loss shall file a copy of the report and certification,

10 prepared pursuant to subsection (1), with the county clerk of

11 court property appraiser, who shall record the report and

12 certification with the parcel number. The insurer shall bear

13 the cost of filing and recording the report and certification.

14 There shall be no cause of action or liability against an

15 insurer for compliance with this section. The seller of real

16 property upon which a sinkhole claim has been made shall

17 disclose to the buyer of such property that a claim has been

18 paid and whether or not the full amount of the proceeds were

19 used to repair the sinkhole damage.

20 Section 22. Effective October 1, 2006, section

21 627.7074, Florida Statutes, is created to read:

22 627.7074 Alternative procedure for resolution of

23 disputed sinkhole insurance claims.--

24 (1) As used in this section, the term:

25 (a) "Neutral evaluation" means the alternative dispute

26 resolution provided for in this section.

27 (b) "Neutral evaluator" means a professional engineer

28 or a professional geologist who has completed a course of

29 study in alternative dispute resolution designed or approved

30 by the department for use in the neutral evaluation process,

31 who is determined to be fair and impartial.
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1 (2)(a) The department shall certify and maintain a

2 list of persons who are neutral evaluators.

3 (b) The department shall prepare a consumer

4 information pamphlet for distribution by insurers to

5 policyholders which clearly describes the neutral evaluation

6 process and includes information and forms necessary for the

7 policyholder to request a neutral evaluation.

8 (3) Following the receipt of the report provided under

9 s. 627.7073 or the denial of a claim for a sinkhole loss, the

10 insurer shall notify the policyholder of his or her right to

11 participate in the neutral evaluation program under this

12 section. Neutral evaluation supersedes the alternative dispute

13 resolution process under s. 627.7015. The insurer shall

14 provide to the policyholder the consumer information pamphlet

15 prepared by the department pursuant to paragraph (2)(b).

16 (4) Neutral evaluation is optional and nonbinding.

17 Either the policyholder or the insurer may decline to

18 participate. A request for neutral evaluation may be filed

19 with the department by the policyholder or the insurer on a

20 form approved by the department. The request for neutral

21 evaluation must state the reason for the request and must

22 include an explanation of all the issues in dispute at the

23 time of the request. Filing a request for neutral evaluation

24 tolls the applicable time requirements for filing suit for a

25 period of 60 days following the conclusion of the neutral

26 evaluation process or the time prescribed in s. 95.11,

27 whichever is later.

28 (5) Neutral evaluation shall be conducted as an

29 informal process in which formal rules of evidence and

30 procedure need not be observed. A party to neutral evaluation

31 is not required to attend neutral evaluation if a
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1 representative of the party attends and has the authority to

2 make a binding decision on behalf of the party. All parties

3 shall participate in the evaluation in good faith.

4 (6) The insurer shall pay the costs associated with

5 the neutral evaluation.

6 (7) Upon receipt of a request for neutral evaluation,

7 the department shall refer the request to a neutral evaluator.

8 The neutral evaluator shall notify the policyholder and the

9 insurer of the date, time, and place of the neutral evaluation

10 conference. The conference may be held by telephone, if

11 feasible and desirable. The neutral evaluation conference

12 shall be held within 45 days after receipt of the request by

13 the department.

14 (8) The department shall adopt rules of procedure for

15 the neutral evaluation process.

16 (9) For policyholders not represented by an attorney,

17 a consumer affairs specialist of the department or an employee

18 designated as the primary contact for consumers on issues

19 relating to sinkholes under s. 20.121 shall be available for

20 consultation to the extent that he or she may lawfully do so.

21 (10) Evidence of an offer to settle a claim during the

22 neutral evaluation process, as well as any relevant conduct or

23 statements made in negotiations concerning the offer to settle

24 a claim, is inadmissible to prove liability or absence of

25 liability for the claim or its value, except as provided in

26 subsection (13).

27 (11) Any court proceeding related to the subject

28 matter of the neutral evaluation shall be stayed pending

29 completion of the neutral evaluation.

30 (12) For matters that are not resolved by the parties

31 at the conclusion of the neutral evaluation, the neutral

105

CODING: Words stricken are deletions; words underlined are additions.

Florida Senate - 2006 CS for CS for SB 1980

576-2242-06

1 evaluator shall prepare a report stating that in his or her

2 opinion the sinkhole loss has been verified or eliminated and,

3 if verified, the need for and estimated costs of stabilizing

4 the land and any covered structures or buildings and other

5 appropriate remediation or structural repairs. The evaluator's

6 report shall be sent to all parties in attendance at the

7 neutral evaluation and to the department.

8 (13) The recommendation of the neutral evaluator is

9 not binding on any party, and the parties retain access to

10 courts. The neutral evaluator's written recommendation is

11 admissible in any subsequent action or proceeding relating to

12 the claim or to the cause of action giving rise to the claim

13 only for purposes of determining the award of attorney's fees.

14 (14) If the neutral evaluator first verifies the

15 existence of a sinkhole and, second, recommends the need for

16 and estimates costs of stabilizing the land and any covered

17 structures or buildings and other appropriate remediation or

18 structural repairs, which costs exceed the amount that the

19 insurer has offered to pay the policyholder, the insurer is

20 liable to the policyholder for up to $2,500 in attorney's fees

21 for the attorney's participation in the neutral evaluation

22 process. For purposes of this subsection, the term "offer to

23 pay" means a written offer signed by the insurer or its legal

24 representative and delivered to the policyholder within 10

25 days after the insurer receives notice that a request for

26 neutral evaluation has been made under this section.

27 (15) If the policyholder declines to participate in

28 neutral evaluation requested by the insurer or declines to

29 resolve the matter in accordance with the recommendation of

30 the neutral evaluator pursuant to this section, the insurer is

31 not liable for attorney's fees under s. 627.428 or other
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1 provisions of the insurance code or for extra-contractual

2 damages related to a claim for a sinkhole loss.

3 (16) A party may seek judicial review of the

4 recommendation of the neutral evaluator to determine whether

5 the recommendation is reasonable. A recommendation is

6 reasonable unless: it was procured by corruption, fraud, or

7 other undue means; there was evident partiality by the neutral

8 evaluator or misconduct prejudicing the rights of any party;

9 or the neutral evaluator exceeded the authority and power

10 granted by this section. If the court declares the

11 recommendation is not reasonable, the neutral evaluation

12 recommendation shall be vacated.

13 Section 23. Subsection (5) of section 627.727, Florida

14 Statutes, is amended to read:

15 627.727 Motor vehicle insurance; uninsured and

16 underinsured vehicle coverage; insolvent insurer protection.--

17 (5) Any person having a claim against an insolvent

18 insurer as defined in s. 631.54(6) s. 631.54(5) under the

19 provisions of this section shall present such claim for

20 payment to the Florida Insurance Guaranty Association only. In

21 the event of a payment to any person in settlement of a claim

22 arising under the provisions of this section, the association

23 is not subrogated or entitled to any recovery against the

24 claimant's insurer. The association, however, has the rights

25 of recovery as set forth in chapter 631 in the proceeds

26 recoverable from the assets of the insolvent insurer.

27 Section 24. Paragraph (f) is added to subsection (2)

28 of section 631.181, Florida Statutes, to read:

29 631.181 Filing and proof of claim.--

30 (2)

31
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1 (f) The signed statement required by this section

2 shall not be required on claims for which adequate claims file

3 documentation exists within the records of the insolvent

4 insurer. Claims for payment of unearned premium shall not be

5 required to use the signed statement required by this section

6 if the receiver certifies to the guaranty fund that the

7 records of the insolvent insurer are sufficient to determine

8 the amount of unearned premium owed to each policyholder of

9 the insurer and such information is remitted to the guaranty

10 fund by the receiver in electronic or other mutually

11 agreed-upon format.

12 Section 25. Subsection (3) of section 631.54, Florida

13 Statutes, is amended, present subsections (5), (6), (7), and

14 (8) of that section are renumbered as subsections (6), (7),

15 (8), and (9), respectively, and a new subsection (5) is added

16 to that section to read:

17 631.54 Definitions.--As used in this part:

18 (3) "Covered claim" means an unpaid claim, including

19 one of unearned premiums, which arises out of, and is within

20 the coverage, and not in excess of, the applicable limits of

21 an insurance policy to which this part applies, issued by an

22 insurer, if such insurer becomes an insolvent insurer and the

23 claimant or insured is a resident of this state at the time of

24 the insured event or the property from which the claim arises

25 is permanently located in this state. For entities other than

26 individuals, the residence of a claimant, insured, or

27 policyholder is the state in which the entity's principal

28 place of business is located at the time of the insured event.

29 "Covered claim" shall not include:

30 (a) Any amount due any reinsurer, insurer, insurance

31 pool, or underwriting association, sought directly or
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1 indirectly through a third party, as subrogation,

2 contribution, indemnification, or otherwise; or

3 (b) Any claim that would otherwise be a covered claim

4 under this part that has been rejected by any other state

5 guaranty fund on the grounds that an insured's net worth is

6 greater than that allowed under that state's guaranty law.

7 Member insurers shall have no right of subrogation,

8 contribution, indemnification, or otherwise, sought directly

9 or indirectly through a third party, against the insured of

10 any insolvent member.

11 (5) "Homeowner's insurance" means personal lines

12 residential property insurance coverage that consists of the

13 type of coverage provided under homeowner's, dwelling, and

14 similar policies for repair or replacement of the insured

15 structure and contents, which policies are written directly to

16 the individual homeowner. Residential coverage for personal

17 lines as set forth in this section includes policies that

18 provide coverage for particular perils such as windstorm and

19 hurricane coverage but excludes all coverage for mobile homes,

20 renter's insurance, or tenant's coverage. The term

21 "homeowner's insurance" excludes commercial residential

22 policies covering condominium associations or homeowners'

23 associations, which associations have a responsibility to

24 provide insurance coverage on residential units within the

25 association, and also excludes coverage for the common

26 elements of a homeowners' association.

27 Section 26. Subsection (1) of section 631.55, Florida

28 Statutes, is amended to read:

29 631.55 Creation of the association.--

30 (1) There is created a nonprofit corporation to be

31 known as the "Florida Insurance Guaranty Association,
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1 Incorporated." All insurers defined as member insurers in s.

2 631.54(7) s. 631.54(6) shall be members of the association as

3 a condition of their authority to transact insurance in this

4 state, and, further, as a condition of such authority, an

5 insurer shall agree to reimburse the association for all claim

6 payments the association makes on said insurer's behalf if

7 such insurer is subsequently rehabilitated. The association

8 shall perform its functions under a plan of operation

9 established and approved under s. 631.58 and shall exercise

10 its powers through a board of directors established under s.

11 631.56. The corporation shall have all those powers granted or

12 permitted nonprofit corporations, as provided in chapter 617.

13 Section 27. Paragraph (a) of subsection (1), paragraph

14 (d) of subsection (2), and paragraph (a) of subsection (3) of

15 section 631.57, Florida Statutes, are amended, and paragraph

16 (e) is added to subsection (3) of that section, to read:

17 631.57 Powers and duties of the association.--

18 (1) The association shall:

19 (a)1. Be obligated to the extent of the covered claims

20 existing:

21 a. Prior to adjudication of insolvency and arising

22 within 30 days after the determination of insolvency;

23 b. Before the policy expiration date if less than 30

24 days after the determination; or

25 c. Before the insured replaces the policy or causes

26 its cancellation, if she or he does so within 30 days of the

27 determination.

28 2. The obligation under subparagraph 1. includes only

29 the amount of each covered claim which is in excess of $100

30 and is less than $300,000, except that policies providing

31 coverage for homeowner's insurance shall provide for an
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1 additional $200,000 for the portion of a covered claim which

2 relates only to the damage to the structure and contents.

3 3.a.2. Notwithstanding subparagraph 2., the obligation

4 under subparagraph 1. for shall include only that amount of

5 each covered claim which is in excess of $100 and is less than

6 $300,000, except with respect to policies covering condominium

7 associations or homeowners' associations, which associations

8 have a responsibility to provide insurance coverage on

9 residential units within the association, the obligation shall

10 include that amount of each covered property insurance claim

11 which is less than $100,000 multiplied by the number of

12 condominium units or other residential units; however, as to

13 homeowners' associations, this sub-subparagraph subparagraph

14 applies only to claims for damage or loss to residential units

15 and structures attached to residential units.

16 b. Notwithstanding sub-subparagraph a., the

17 association has no obligation to pay covered claims that are

18 to be paid from the proceeds of bonds issued under s. 631.695.

19 However, the association shall assign and pledge the first

20 available moneys from all or part of the assessments to be

21 made under paragraph (3)(a) to or on behalf of the issuer of

22 such bonds for the benefit of the holders of such bonds. The

23 association shall administer any such covered claims and

24 present valid covered claims for payment in accordance with

25 the provisions of the assistance program in connection with

26 which such bonds have been issued.

27 4.3. In no event shall the association be obligated to

28 a policyholder or claimant in an amount in excess of the

29 obligation of the insolvent insurer under the policy from

30 which the claim arises.

31 (2) The association may:
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1 (d) Negotiate and become a party to such contracts as

2 are necessary to carry out the purpose of this part.

3 Additionally, the association may enter into such contracts

4 with a municipality, a county, or a legal entity created

5 pursuant to s. 163.01(7)(g) as are necessary in order for the

6 municipality, county, or legal entity to issue bonds under s.

7 631.695. In connection with the issuance of any such bonds and

8 the entering into of any such necessary contracts, the

9 association may agree to such terms and conditions as the

10 association deems necessary and proper.

11 (3)(a) To the extent necessary to secure the funds for

12 the respective accounts for the payment of covered claims, and

13 also to pay the reasonable costs to administer the same, and

14 to the extent necessary to secure the funds for the account

15 specified in s. 631.55(2)(c) or to retire indebtedness,

16 including, without limitation, the principal, redemption

17 premium, if any, and interest on, and related costs of

18 issuance of, bonds issued under s. 631.695 and the funding of

19 any reserves and other payments required under the bond

20 resolution or trust indenture pursuant to which such bonds

21 have been issued, the office, upon certification of the board

22 of directors, shall levy assessments in the proportion that

23 each insurer's net direct written premiums in this state in

24 the classes protected by the account bears to the total of

25 said net direct written premiums received in this state by all

26 such insurers for the preceding calendar year for the kinds of

27 insurance included within such account. Assessments shall be

28 remitted to and administered by the board of directors in the

29 manner specified by the approved plan. Each insurer so

30 assessed shall have at least 30 days' written notice as to the

31 date the assessment is due and payable. Every assessment shall
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1 be made as a uniform percentage applicable to the net direct

2 written premiums of each insurer in the kinds of insurance

3 included within the account in which the assessment is made.

4 The assessments levied against any insurer shall not exceed in

5 any one year more than 2 percent of that insurer's net direct

6 written premiums in this state for the kinds of insurance

7 included within such account during the calendar year next

8 preceding the date of such assessments.

9 (e)1.a. In addition to assessments otherwise

10 authorized in paragraph (a) and to the extent necessary to

11 secure the funds for the account specified in s. 631.55(2)(c)

12 or to retire indebtedness, including, without limitation, the

13 principal, redemption premium, if any, and interest on, and

14 related costs of issuance of, bonds issued under s. 631.695

15 and the funding of any reserves and other payments required

16 under the bond resolution or trust indenture pursuant to which

17 such bonds have been issued, the office, upon certification of

18 the board of directors, shall levy emergency assessments upon

19 insurers holding a certificate of authority. The emergency

20 assessments payable under this paragraph by any insurer shall

21 not exceed in any single year more than 2 percent of that

22 insurer's direct written premiums, net of refunds, in this

23 state during the preceding calendar year for the kinds of

24 insurance within the account specified in s. 631.55(2)(c).

25 b. Any emergency assessments authorized under this

26 paragraph shall be levied by the office upon insurers referred

27 to in sub-subparagraph a., upon certification as to the need

28 for such assessments by the board of directors, in each year

29 that bonds issued under s. 631.695 and secured by such

30 emergency assessments are outstanding, in such amounts up to

31 such 2-percent limit as required in order to provide for the
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1 full and timely payment of the principal of, redemption

2 premium, if any, and interest on, and related costs of

3 issuance of, such bonds. The emergency assessments provided

4 for in this paragraph are assigned and pledged to the

5 municipality, county, or legal entity issuing bonds under s.

6 631.695 for the benefit of the holders of such bonds, in order

7 to enable such municipality, county, or legal entity to

8 provide for the payment of the principal of, redemption

9 premium, if any, and interest on such bonds, the cost of

10 issuance of such bonds, and the funding of any reserves and

11 other payments required under the bond resolution or trust

12 indenture pursuant to which such bonds have been issued,

13 without the necessity of any further action by the

14 association, the office, or any other party. To the extent

15 bonds are issued under s. 631.695 and the association

16 determines to secure such bonds by a pledge of revenues

17 received from the emergency assessments, such bonds, upon such

18 pledge of revenues, shall be secured by and payable from the

19 proceeds of such emergency assessments, and the proceeds of

20 emergency assessments levied under this paragraph shall be

21 remitted directly to and administered by the trustee or

22 custodian appointed for such bonds.

23 c. Emergency assessments under this paragraph may be

24 payable in a single payment or, at the option of the

25 association, may be payable in 12 monthly installments with

26 the first installment being due and payable at the end of the

27 month after an emergency assessment is levied and subsequent

28 installments being due not later than the end of each

29 succeeding month.

30 d. If emergency assessments are imposed, the report

31 required by s. 631.695(7) shall include an analysis of the
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1 revenues generated from the emergency assessments imposed

2 under this paragraph.

3 e. If emergency assessments are imposed, the

4 references in sub-subparagraph (1)(a)3.b. and s. 631.695(2)

5 and (7) to assessments levied under paragraph (a) shall

6 include emergency assessments imposed under this paragraph.

7 2. In order to ensure that insurers paying emergency

8 assessments levied under this paragraph continue to charge

9 rates that are neither inadequate nor excessive, within 90

10 days after being notified of such assessments, each insurer

11 that is to be assessed pursuant to this paragraph shall submit

12 a rate filing for coverage included within the account

13 specified in s. 631.55(2)(c) and for which rates are required

14 to be filed under s. 627.062. If the filing reflects a rate

15 change that, as a percentage, is equal to the difference

16 between the rate of such assessment and the rate of the

17 previous year's assessment under this paragraph, the filing

18 shall consist of a certification so stating and shall be

19 deemed approved when made. Any rate change of a different

20 percentage shall be subject to the standards and procedures of

21 s. 627.062.

22 3. An annual assessment under this paragraph shall

23 continue while the bonds issued with respect to which the

24 assessment was imposed are outstanding, including any bonds

25 the proceeds of which were used to refund bonds issued

26 pursuant to s. 631.695, unless adequate provision has been

27 made for the payment of the bonds in the documents authorizing

28 the issuance of such bonds.

29 4. Emergency assessments under this paragraph are not

30 premium and are not subject to the premium tax, to any fees,

31 or to any commissions. An insurer is liable for all emergency
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1 assessments that the insurer collects and shall treat the

2 failure of an insured to pay an emergency assessment as a

3 failure to pay the premium. An insurer is not liable for

4 uncollectible emergency assessments.

5 Section 28. Section 631.695, Florida Statutes, is

6 created to read:

7 631.695 Revenue bond issuance through counties or

8 municipalities.--

9 (1) The Legislature finds:

10 (a) The potential for widespread and massive damage to

11 persons and property caused by hurricanes making landfall in

12 this state can generate insurance claims of such a number as

13 to render numerous insurers operating within this state

14 insolvent and therefore unable to satisfy covered claims.

15 (b) The inability of insureds within this state to

16 receive payment of covered claims or to timely receive such

17 payment creates financial and other hardships for such

18 insureds and places undue burdens on the state, the affected

19 units of local government, and the community at large.

20 (c) In addition, the failure of insurers to pay

21 covered claims or to timely pay such claims due to the

22 insolvency of such insurers can undermine the public's

23 confidence in insurers operating within this state, thereby

24 adversely affecting the stability of the insurance industry in

25 this state.

26 (d) The state has previously taken action to address

27 these problems by adopting the Florida Insurance Guaranty

28 Association Act, which, among other things, provides a

29 mechanism for the payment of covered claims under certain

30 insurance policies to avoid excessive delay in payment and to

31
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1 avoid financial loss to claimants or policyholders because of

2 the insolvency of an insurer.

3 (e) In the wake of the unprecedented destruction

4 caused by various hurricanes that have made landfall in this

5 state, the resultant covered claims, and the number of

6 insurers rendered insolvent thereby, make it evident that

7 alternative programs must be developed to allow the Florida

8 Insurance Guaranty Association to more expeditiously and

9 effectively provide for the payment of covered claims.

10 (f) It is therefore determined to be in the best

11 interests of, and necessary for, the protection of the public

12 health, safety, and general welfare of the residents of this

13 state and for the protection and preservation of the economic

14 stability of insurers operating in this state, and it is

15 declared to be an essential public purpose, to permit certain

16 municipalities and counties to take such actions as will

17 provide relief to claimants and policyholders having covered

18 claims against insolvent insurers operating in this state by

19 expediting the handling and payment of covered claims.

20 (g) To achieve the foregoing purposes, it is proper to

21 authorize municipalities and counties of this state

22 substantially affected by the landfall of a hurricane to issue

23 bonds to assist the Florida Insurance Guaranty Association in

24 expediting the handling and payment of covered claims of

25 insolvent insurers.

26 (h) In order to avoid the needless and indiscriminate

27 proliferation, duplication, and fragmentation of such

28 assistance programs, it is in the best interests of the

29 residents of this state to authorize municipalities and

30 counties severely affected by a hurricane to provide for the

31
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1 payment of covered claims beyond their territorial limits in

2 the implementation of such programs.

3 (i) It is a paramount public purpose for

4 municipalities and counties substantially affected by the

5 landfall of a hurricane to be able to issue bonds for the

6 purposes described in this section. Such issuance shall

7 provide assistance to residents of those municipalities and

8 counties as well as to other residents of this state.

9 (2) The governing body of any municipality or county,

10 the residents of which have been substantially affected by a

11 hurricane, may issue bonds to fund an assistance program in

12 conjunction with, and with the consent of, the Florida

13 Insurance Guaranty Association for the purpose of paying

14 claimants' or policyholders' covered claims, as defined in s.

15 631.54, arising through the insolvency of an insurer, which

16 insolvency is determined by the Florida Insurance Guaranty

17 Association to have been a result of a hurricane, regardless

18 of whether the claimants or policyholders are residents of

19 such municipality or county or the property to which the claim

20 relates is located within or outside the territorial

21 jurisdiction of the municipality or county. The power of a

22 municipality or county to issue bonds, as described in this

23 section, is in addition to any powers granted by law and may

24 not be abrogated or restricted by any provisions in such

25 municipality's or county's charter. A municipality or county

26 issuing bonds for this purpose shall enter into such contracts

27 with the Florida Insurance Guaranty Association or any entity

28 acting on behalf of the Florida Insurance Guaranty Association

29 as are necessary to implement the assistance program. Any

30 bonds issued by a municipality or county or a combination

31 thereof under this subsection shall be payable from and
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1 secured by moneys received by or on behalf of the municipality

2 or county from assessments levied under s. 631.57(3)(a) and

3 assigned and pledged to or on behalf of the municipality or

4 county for the benefit of the holders of the bonds in

5 connection with the assistance program. The funds, credit,

6 property, and taxing power of the state or any municipality or

7 county shall not be pledged for the payment of such bonds.

8 (3) Bonds may be validated by the municipality or

9 county pursuant to chapter 75. The proceeds of the bonds may

10 be used to pay covered claims of insolvent insurers; to

11 refinance or replace previously existing borrowings or

12 financial arrangements; to pay interest on bonds; to fund

13 reserves for the bonds; to pay expenses incident to the

14 issuance or sale of any bond issued under this section,

15 including costs of validating, printing, and delivering the

16 bonds, costs of printing the official statement, costs of

17 publishing notices of sale of the bonds, costs of obtaining

18 credit enhancement or liquidity support, and related

19 administrative expenses; or for such other purposes related to

20 the financial obligations of the fund as the association may

21 determine. The term of the bonds may not exceed 30 years.

22 (4) The state covenants with holders of bonds of the

23 assistance program that the state will not take any action

24 that will have a material adverse effect on the holders and

25 will not repeal or abrogate the power of the board of

26 directors of the association to direct the Office of Insurance

27 Regulation to levy the assessments and to collect the proceeds

28 of the revenues pledged to the payment of the bonds as long as

29 any of the bonds remain outstanding, unless adequate provision

30 has been made for the payment of the bonds in the documents

31 authorizing the issuance of the bonds.
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1 (5) The accomplishment of the authorized purposes of

2 such municipality or county under this section is in all

3 respects for the benefit of the people of the state, for the

4 increase of their commerce and prosperity, and for the

5 improvement of their health and living conditions. The

6 municipality or county, in performing essential governmental

7 functions in accomplishing its purposes, is not required to

8 pay any taxes or assessments of any kind whatsoever upon any

9 property acquired or used by the county or municipality for

10 such purposes or upon any revenues at any time received by the

11 county or municipality. The bonds, notes, and other

12 obligations of the municipality or county and the transfer of

13 and income from such bonds, notes, and other obligations,

14 including any profits made on the sale of such bonds, notes,

15 and other obligations, are exempt from taxation of any kind by

16 the state or by any political subdivision or other agency or

17 instrumentality of the state. The exemption granted in this

18 subsection is not applicable to any tax imposed by chapter 220

19 on interest, income, or profits on debt obligations owned by

20 corporations.

21 (6) Two or more municipalities or counties, the

22 residents of which have been substantially affected by a

23 hurricane, may create a legal entity pursuant to s.

24 163.01(7)(g) to exercise the powers described in this section

25 as well as those powers granted in s. 163.01(7)(g). References

26 in this section to a municipality or county includes such

27 legal entity.

28 (7) The association shall issue an annual report on

29 the status of the use of bond proceeds as related to

30 insolvencies caused by hurricanes. The report must contain the

31 number and amount of claims paid. The association shall also
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1 include an analysis of the revenue generated from the

2 assessment levied under s. 631.57(3)(a) to pay such bonds. The

3 association shall submit a copy of the report to the President

4 of the Senate, the Speaker of the House of Representatives,

5 and the Chief Financial Officer within 90 days after the end

6 of each calendar year in which bonds were outstanding.

7 Section 29. No provision of s. 631.57 or s. 631.695,

8 Florida Statutes, shall be repealed until such time as the

9 principal, redemption premium, if any, and interest on all

10 bonds issued under s. 631.695, Florida Statutes, payable and

11 secured from assessments levied under s. 631.57(3)(a), Florida

12 Statutes, have been paid in full or adequate provision for

13 such payment has been made in accordance with the bond

14 resolution or trust indenture pursuant to which the bonds were

15 issued.

16 Section 30. Subsection (2) of section 877.02, Florida

17 Statutes, is amended to read:

18 877.02 Solicitation of legal services or retainers

19 therefor; penalty.--

20 (2) It shall be unlawful for any person in the employ

21 of or in any capacity attached to any hospital, sanitarium,

22 police department, wrecker service or garage, prison or court,

23 or for a person authorized to furnish bail bonds,

24 investigators, photographers, insurance or public adjusters,

25 or for a general or other contractor as defined in s. 489.105

26 or other business providing sinkhole remediation services, to

27 communicate directly or indirectly with any attorney or person

28 acting on said attorney's behalf for the purpose of aiding,

29 assisting or abetting such attorney in the solicitation of

30 legal business or the procurement through solicitation of a

31
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1 retainer, written or oral, or any agreement authorizing the

2 attorney to perform or render legal services.

3 Section 31. For the 2006-2007 fiscal year, the sum of

4 $50 million is appropriated from nonrecurring funds in the

5 General Revenue Fund to the Department of Community Affairs as

6 a nonrecurring appropriation for the purposes of the Home

7 Retrofit Hardening Program specified in s. 215.558, Florida

8 Statutes, as created by this act.

9 Section 32. For the 2006-2007 fiscal year, the sum of

10 $5.5 million is appropriated from nonrecurring funds in the

11 General Revenue Fund to the Department of Community Affairs as

12 a nonrecurring appropriation for the purposes of wind

13 certification and hurricane mitigation inspections specified

14 in s. 215.5586, Florida Statutes, as created by this act.

15 Section 33. (1) For the 2006-2007 fiscal year the sum

16 of $750 million is appropriated to the Department of Financial

17 Services from nonrecurring funds in the General Revenue Fund.

18 Such funds shall be transferred to the Citizens Property

19 Insurance Corporation, established pursuant to s. 627.351(6),

20 Florida Statutes, to reduce the amount of the regular

21 assessment for the deficit incurred in calendar year 2005.

22 This appropriation is not subject to the release restrictions

23 of s. 216.192, Florida Statutes.

24 (2) Citizens Property Insurance Corporation shall

25 include in the notice of assessment to each assessable insurer

26 the amount by which the assessment has been reduced due to the

27 appropriation in subsection (1).

28 (3) Each insurer that recoups an assessment from its

29 policyholders as allowed by law shall include on the premium

30 notice sent to policyholders, in 12-point type, the following

31 statement, with the appropriate dollar amounts shown:
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1 "THE $ SURCHARGE IN YOUR PREMIUM FOR THE ASSESSMENT

2 BY CITIZENS PROPERTY INSURANCE CORPORATION HAS BEEN REDUCED BY

3 $ DUE TO AN APPROPRIATION BY THE FLORIDA LEGISLATURE."

4 (4) A violation of this section by an insurer is a

5 violation of the Insurance Code and the insurer is subject to

6 the penalties provided in ss. 624.418 and 624.4211, Florida

7 Statutes.

8 (5) For the purposes of this section, the terms

9 "regular assessment," "deficit," and "assessable insurer" have

10 the same meaning as these terms are used in s. 627.351(6),

11 Florida Statutes.

12 Section 34. Effective July 1, 2006, subsection (3) of

13 s. 215.559, Florida Statutes, is repealed.

14 Section 35. Except as otherwise expressly provided in

15 this act, this act shall take effect upon becoming a law.

16

17
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1 STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN

COMMITTEE SUBSTITUTE FOR

2 CS/Senate Bill 1980

3

4 Appropriates $750 million dollars from non-recurring funds in

the General Revenue Fund to the Department of Financial

5 Services to be transferred to Citizens Property Insurance

Corporation, to be applied to reduce the amount of the regular

6 assessment for the 2005 deficit.

7 Appropriates $50 million from non-recurring funds in the

General Revenue Fund to the Department of Community Affairs

8 for the Home Retrofit Hardening Program established by the

bill.

9

Appropriates $5.5 million from non-recurring funds in the

10 General Revenue Fund to the Department of Community Affairs

for the wind certification and hurricane mitigation inspection

11 program established by the bill.

12 Clarifies the procedures for background checks by the Office

of Insurance Regulation of persons being considered for

13 senior management positions with Citizens.

14 Clarifies that any debt obligations issued by Citizens

Property Insurance Corporation ("Citizens") are exempt from

15 state and local taxation.

16 Clarifies that as long as Citizens has any bonds outstanding,

it does not have the authority to file a voluntary petition

17 under chapter 9 of the Federal Bankruptcy Code .

18 Repeals subsection (3) of s. 215.559, F.S., which is the

requirement for the Department of Community Affairs to develop

19 a low-interest loan program for retrofitting homes.

20 Clarifies that either a professional engineer or professional

geologist must conduct testing of sinkhole insurance claims,

21 under certain circumstances.

22

23

24

25

26

27

28

29

30

31
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CHAMBER ACTION

Senate House

.

.

.

1 Representative(s) Ross offered the following:

2

3 Amendment (with title amendment)

4 Remove everything after the enacting clause and insert:

5 Section 1. Subsection (10) is added to section 624.155,

6 Florida Statutes, to read:

7 624.155 Civil remedy.--

8 (10) Notwithstanding the provisions of paragraph (8),

9 before a person may file any statutory or common law cause of

10 action arising out of a violation of this subsection relating to

11 the actons of a motor vehicle insurer or any other cause of

12 action alleging that a motor vehicle insurer did not act in good

13 faith or fairly and honestly toward its insured or with due

14 regard for the insured's interests, the notice requirements

15 pursuant to paragraph (3)(a) must be met. These requirements

16 apply to a claim made by a third party.
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17 Section 2. Section 627.731, Florida Statutes, is amended

18 to read:

19 627.731 Purpose.--The purpose of ss. 627.730-627.7405 is

20 to provide for medical, surgical, funeral, and disability

21 insurance benefits without regard to fault, and to require motor

22 vehicle insurance securing such benefits, for motor vehicles

23 required to be registered in this state and, with respect to

24 motor vehicle accidents, a limitation on the right to claim non25

economic or general damages, including, but not limited to,

26 damages for pain, suffering, mental anguish, physical

27 impairment, loss of capacity to enjoy life, and inconvenience.

28 Section 3. Section 627.732, Florida Statutes, is amended

29 to read:

30 627.732 Definitions.--As used in ss. 627.730-627.7405, the

31 term:

32 (1) "Broker" means an individual, person, or entity acting

33 as an intermediary for compensation and arranging for services

34 to be performed by another individual, person, or entity any

35 person not possessing a license under chapter 395, chapter 400,

36 chapter 458, chapter 459, chapter 460, chapter 461, or chapter

37 641 who charges or receives compensation for any use of medical

38 equipment and is not the 100-percent owner or the 100-percent

39 lessee of such equipment. For purposes of this section, such

40 owner or lessee may be an individual, a corporation, a

41 partnership, or any other entity and any of its 100-percent42

owned affiliates and subsidiaries. For purposes of this

43 subsection, the term "lessee" means a long-term lessee under a

44 capital or operating lease, but does not include a part-time

45 lessee. The term "broker" does not include a hospital or
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46 physician management company whose medical equipment is

47 ancillary to the practices managed, a debt collection agency, or

48 an entity that has contracted with the insurer to obtain a

49 discounted rate for such services; nor does the term include a

50 management company that has contracted to provide general

51 management services for a licensed physician or health care

52 facility and whose compensation is not materially affected by

53 the usage or frequency of usage of medical equipment or an

54 entity that is 100-percent owned by one or more hospitals or

55 physicians. The term "broker" does not include a person or

56 entity that certifies, upon request of an insurer, that:

57 (a) It is a clinic licensed under ss. 400.990-400.995;

58 (b) It is a 100-percent owner of medical equipment; and

59 (c) The owner's only part-time lease of medical equipment

60 for personal injury protection patients is on a temporary basis

61 not to exceed 30 days in a 12-month period, and such lease is

62 solely for the purposes of necessary repair or maintenance of

63 the 100-percent-owned medical equipment or pending the arrival

64 and installation of the newly purchased or a replacement for the

65 100-percent-owned medical equipment, or for patients for whom,

66 because of physical size or claustrophobia, it is determined by

67 the medical director or clinical director to be medically

68 necessary that the test be performed in medical equipment that

69 is open-style. The leased medical equipment cannot be used by

70 patients who are not patients of the registered clinic for

71 medical treatment of services. Any person or entity making a

72 false certification under this subsection commits insurance

73 fraud as defined in s. 817.234. However, the 30-day period

74 provided in this paragraph may be extended for an additional 60
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75 days as applicable to magnetic resonance imaging equipment if

76 the owner certifies that the extension otherwise complies with

77 this paragraph.

78 (2) "Medically necessary" means refers to a medical

79 service or supply that a prudent physician would provide for the

80 purpose of preventing, diagnosing, or treating an illness,

81 injury, disease, or symptom in a manner that is:

82 (a) In accordance with generally accepted standards of

83 medical practice;

84 (b) Clinically appropriate in terms of type, frequency,

85 extent, site, and duration; and

86 (c) Not primarily for the convenience of the patient,

87 physician, or other health care provider.

88 (3) "Motor vehicle" means any self-propelled vehicle with

89 four or more wheels which is of a type both designed and

90 required to be licensed for use on the highways of this state

91 and any trailer or semitrailer designed for use with such

92 vehicle and includes:

93 (a) A "private passenger motor vehicle," which is any

94 motor vehicle which is a sedan, station wagon, or jeep-type

95 vehicle and, if not used primarily for occupational,

96 professional, or business purposes, a motor vehicle of the

97 pickup, panel, van, camper, or motor home type.

98 (b) A "commercial motor vehicle," which is any motor

99 vehicle which is not a private passenger motor vehicle.

100

101 The term "motor vehicle" does not include a mobile home or any

102 motor vehicle which is used in mass transit, other than public

103 school transportation, and designed to transport more than five
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104 passengers exclusive of the operator of the motor vehicle and

105 which is owned by a municipality, a transit authority, or a

106 political subdivision of the state.

107 (4) "Named insured" means a person, usually the owner of a

108 vehicle, identified in a policy by name as the insured under the

109 policy.

110 (5) "Owner" means a person who holds the legal title to a

111 motor vehicle; or, in the event a motor vehicle is the subject

112 of a security agreement or lease with an option to purchase with

113 the debtor or lessee having the right to possession, then the

114 debtor or lessee shall be deemed the owner for the purposes of

115 ss. 627.730-627.7405.

116 (6) "Relative residing in the same household" means a

117 relative of any degree by blood or by marriage who usually makes

118 her or his home in the same family unit, whether or not

119 temporarily living elsewhere.

120 (7) "Certify" means to swear or attest to being true or

121 represented in writing.

122 (8) "Immediate personal supervision," as it relates to the

123 performance of medical services by nonphysicians not in a

124 hospital, means that an individual licensed to perform the

125 medical service or provide the medical supplies must be present

126 within the confines of the physical structure where the medical

127 services are performed or where the medical supplies are

128 provided such that the licensed individual can respond

129 immediately to any emergencies if needed.

130 (9) "Incident," with respect to services considered as

131 incident to a physician's professional service, for a physician

132 licensed under chapter 458, chapter 459, chapter 460, or chapter
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133 461, if not furnished in a hospital, means such services must be

134 an integral, even if incidental, part of a covered physician's

135 service.

136 (10) "Knowingly" means that a person, with respect to

137 information, has actual knowledge of the information; acts in

138 deliberate ignorance of the truth or falsity of the information;

139 or acts in reckless disregard of the information, and proof of

140 specific intent to defraud is not required.

141 (11) "Lawful" or "lawfully" means in substantial

142 compliance with all relevant applicable criminal, civil, and

143 administrative requirements of state and federal law related to

144 the provision of medical services or treatment.

145 (12) "Hospital" means a facility that, at the time

146 services or treatment were rendered, was licensed under chapter

147 395.

148 (13) "Properly completed" means providing truthful,

149 substantially complete, and substantially accurate responses as

150 to all material elements to each applicable request for

151 information or statement by a means that may lawfully be

152 provided and that complies with this section, or as agreed by

153 the parties.

154 (14) "Upcoding" means an action that submits a billing

155 code that would result in payment greater in amount than would

156 be paid using a billing code that accurately describes the

157 services performed. The term does not include an otherwise

158 lawful bill by a magnetic resonance imaging facility, which

159 globally combines both technical and professional components, if

160 the amount of the global bill is not more than the components if
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161 billed separately; however, payment of such a bill constitutes

162 payment in full for all components of such service.

163 (15) "Unbundling" means an action that submits a billing

164 code that is properly billed under one billing code, but that

165 has been separated into two or more billing codes, and would

166 result in payment greater in amount than would be paid using one

167 billing code.

168 (16) "Services" includes treatment, procedures, supplies,

169 and equipment.

170 (17) "Contracted services" means goods or services

171 provided or performed by anyone other than a statutory employee

172 of the supplier or provider.

173 (18) "Rendered" means actually performed a treatment or a

174 service.

175 (19) "Licensed facility" means a facility licensed under

176 chapter 395 at the time services were rendered.

177 (20) "Clinic" for the purposes of personal injury

178 protection insurance means those entities defined in s.

179 400.9905(4).

180 (21) "Procedurally appropriate" means that care which

181 ensures a reasonable standard of care for the health and well

182 being of the patient and:

183 a. Is performed in conformity with the treatment protocols

184 generally recognized within the licensing chapter of the

185 provider;

186 b. Is generally recommended for treatment of similar

187 injuries by licensed professionals, licensed under the same

188 chapter; and
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189 c. Follows an appropriate system, rule, guide, policy or

190 method for which an unavoidable, essential or urgent need is

191 established.

192 (22) "Noneconomic" or "general" damages means all damages,

193 by whatever name, that are indefinite or for which an actual

194 dollar figure cannot be measured, including damages for pain,

195 suffering, mental anguish, physical impairment, loss of capacity

196 to enjoy life, and inconvenience arising from bodily injury,

197 sickness, or disease arising out of the ownership, maintenance,

198 operation, or use of a motor vehicle. The term also includes

199 damages under derivative suits for general or non-economic

200 damages such as damages for loss of consortium.

201 (23) "Florida Diagnostic Testing Facility" means a clinic

202 licensed pursuant to s. 400.991 that performs the technical

203 component of magnetic resonance imaging, computed tomography or

204 position emission tomography and also provides the professional

205 components of such services through either an employee or

206 independent contractor, in a fixed facility, that is accredited

207 by the Joint Commission on Accreditation of Healthcare

208 Organizations and the American College of Radiology and:

209 (a) Does not accept patient referrals prohibited by s.

210 456.053(5);

211 (b) Does not directly or indirectly provide any services

212 to patients other than magnetic resonance imaging, computed

213 tomography or position emission tomography; and

214 (c) Is affiliated through joint indirect or direct

215 ownership of no less than 50 percent, with 4 or more other

216 clinics that meet the requirements of this section.
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217 Section 4. Effective October 1, 2006, section 627.736,

218 Florida Statutes, is amended to read:

219 (Substantial rewording of section. See s.

220 627.736, F.S., for current text.)

221 627.736 Required personal injury protection benefits;

222 exclusions; priority; claims.--

223 (1) REQUIRED PERSONAL INJURY PROTECTION BENEFITS.--Every

224 insurance policy complying with the security requirements of s.

225 627.733 shall provide personal injury protection to the named

226 insured, relatives residing in the same household, persons

227 operating the insured motor vehicle, passengers in such motor

228 vehicle, and other persons struck by such motor vehicle and

229 suffering bodily injury while not an occupant of a self230

propelled vehicle, subject to the provisions of this section to

231 a limit of $10,000 for loss sustained by any such person as a

232 result of bodily injury, sickness, disease, or death arising out

233 of the ownership, maintenance, or use of a motor vehicle as

234 follows:

235 (a) Medical benefits.--Eighty percent of all reasonable

236 expenses for medically necessary medical, surgical, X-ray,

237 dental, and rehabilitative services, including prosthetic

238 devices, and medically necessary ambulance, hospital, and

239 nursing services. Such benefits shall also include necessary

240 remedial treatment and services recognized and permitted under

241 the laws of the state for an injured person who relies upon

242 spiritual means through prayer alone for healing, in accordance

243 with his or her religious beliefs; however, this sentence does

244 not affect the determination of what other services or

245 procedures are medically necessary.
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246 (b)1. Disability benefits.--Sixty percent of any loss of

247 gross income and loss of earning capacity per individual from

248 inability to work proximately caused by the injury sustained by

249 the injured person, plus all expenses reasonably incurred in

250 obtaining from others ordinary and necessary services in lieu of

251 those that, but for the injury, the injured person would have

252 performed without income for the benefit of his or her

253 household. All disability benefits payable under this provision

254 shall be paid not less than every 2 weeks.

255 2. An injured person who is self employed or an injured

256 person who owns over a 25-percent interest in his or her

257 employer, as a condition precedent to payment for lost wages,

258 must produce to the insurer reasonable proof as to the injured

259 person's net income and loss of earning capacity or additional

260 expense, such that the insurer may reasonably calculate the

261 amount of the loss of income.

262 3. Every employer shall, if a request is made by an

263 insurer providing personal injury protection benefits under ss.

264 627.730-627.7405 against whom a claim has been made, furnish

265 expeditiously, in a form approved by the office, a sworn

266 statement of the earnings, since the time of the bodily injury

267 and for a 13 week period before the injury, of the person upon

268 whose injury the claim is based.

269 4. If the insured elects to have disability benefits

270 reserved for lost wages, the insured shall notify the insurer in

271 writing. Receipt of such notification shall take priority over

272 all claims subject to an assignment of benefits received after

273 receipt of such notice, except that receipt of a properly

274 perfected hospital lien received by the insurer shall take
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275 priority over the insured's election to reserve all benefits for

276 lost wages.

277 (c) Death benefits.--Death benefits of $5,000 per

278 individual. The insurer may pay such benefits to the executor or

279 administrator of the deceased, to any of the deceased's

280 relatives by blood or legal adoption or connection by marriage,

281 or to any person appearing to the insurer to be equitably

282 entitled thereto.

283

284 Only insurers writing motor vehicle liability insurance in this

285 state may provide the required benefits of this section, and no

286 such insurer shall require the purchase of any other motor

287 vehicle coverage other than the purchase of property damage

288 liability coverage as required by s. 627.7275 as a condition for

289 providing such required benefits. Insurers may not require that

290 property damage liability insurance in an amount greater than

291 $10,000 be purchased in conjunction with personal injury

292 protection. Such insurers shall make benefits and required

293 property damage liability insurance coverage available through

294 normal marketing channels. Any insurer writing motor vehicle

295 liability insurance in this state who fails to comply with such

296 availability requirement as a general business practice shall be

297 deemed to have violated part IX of chapter 626, and such

298 violation shall constitute an unfair method of competition or an

299 unfair or deceptive act or practice involving the business of

300 insurance; and any such insurer committing such violation shall

301 be subject to the penalties afforded in such part, as well as

302 those which may be afforded elsewhere in the insurance code.

303 (2) AMOUNT OF PROPERTY DAMAGE COVERAGE.--
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304 (a) Only insurers writing motor vehicle liability

305 insurance in this state may provide the required benefits of

306 this section, and no such insurer shall require the purchase of

307 any other motor vehicle coverage other than the purchase of

308 property damage liability coverage as required by s. 627.7275 as

309 a condition for providing such required benefits.

310 (b) Insurers may not require that property damage

311 liability insurance in an amount greater than $10,000 be

312 purchased in conjunction with personal injury protection. Such

313 insurers shall make benefits and required property damage

314 liability insurance coverage available through normal marketing

315 channels. Any insurer writing motor vehicle liability insurance

316 in this state who fails to comply with such availability

317 requirement as a general business practice shall be deemed to

318 have violated part IX of chapter 626, and such violation shall

319 constitute an unfair method of competition or an unfair or

320 deceptive act or practice involving the business of insurance;

321 and any such insurer committing such violation shall be subject

322 to the penalties afforded in such part, as well as those which

323 may be afforded elsewhere in the insurance code.

324 (3) AUTHORIZED EXCLUSIONS.--Any insurer may exclude

325 benefits:

326 (a) For injury sustained by the named insured and

327 relatives residing in the same household while occupying another

328 motor vehicle owned by the named insured and not insured under

329 the policy or for injury sustained by any person operating the

330 insured motor vehicle without the express or implied consent of

331 the insured.
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332 (b) To any injured person, if such person's conduct

333 contributed to his or her injury under any of the following

334 circumstances:

335 1. Intentionally causing injury or making a claim for an

336 injury to himself or herself;

337 2. Being injured while committing a felony; or

338 3. Being injured while attempting to flee or elude arrest

339 or detainment by a law enforcement officer.

340

341 Whenever an insured is charged with conduct as set forth in this

342 subsection, the 30-day payment provision of paragraph (4)(b)

343 shall be held in abeyance, and the insurer shall withhold

344 payment of any personal injury protection benefits pending the

345 outcome of the case at the trial level. If the charge is nolle

346 prossed or dismissed or the insured is acquitted, the 30-day

347 payment provision shall run from the date the insurer is

348 notified of such action.

349 (4) INSURED'S RIGHTS TO RECOVERY OF SPECIAL DAMAGES IN

350 TORT CLAIMS.--No insurer shall have a lien on any recovery in

351 tort by judgment, settlement, or otherwise for personal injury

352 protection benefits, whether suit has been filed or settlement

353 has been reached without suit. An injured person who is entitled

354 to bring suit under ss. 627.730-627.7405, or his or her legal

355 representative, has no right to recover any damages for which

356 personal injury protection benefits are paid, payable, or

357 otherwise available. The plaintiff may prove all of his or her

358 special damages notwithstanding this limitation, but if special

359 damages are introduced in evidence, the trier of facts, whether

360 judge or jury, shall not award damages for personal injury
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361 protection benefits paid, payable, or otherwise available.

362 Effective October 1, 2006, only a physician licensed under

363 chapter 458 or chapter 459 may render an opinion as to whether

364 the requirements of s. 627.737(2)(b) have been met. In all cases

365 in which a jury is required to fix damages, the court shall

366 instruct the jury that the plaintiff shall not recover such

367 special damages for personal injury protection benefits paid,

368 payable, otherwise available, or for damages not lawfully

369 rendered or not compensable under s. 627.736.

370 (5) MEDICAL FEE SCHEDULE.--As used in this section, the

371 term "reasonable amount" shall not be an amount in excess of the

372 following:

373 (a) For hospitals licensed pursuant to this chapter, 75

374 percent of billed charges, except as otherwise provided. In no

375 event may billed charges be in excess of the amount the hospital

376 charges other patients.

377 (b) For a health care provider providing treatment of an

378 emergency medical condition as defined in s. 395.002(9) within

379 48 hours of the date of loss, usual and customary charges for

380 the provision of such treatment.

381 (c) Except for emergency services and care provided

382 pursuant to s. 395.002 within 48 hours after the date of a loss,

383 a health care provider or service provider's charges in excess

384 of 200 percent of the maximum allowance for each procedure as

385 set forth in the Medicare Part B participating fee schedule in

386 effect at the time services are performed for the region in

387 which services are performed are presumed to be unreasonable.

388 The presumptions provided in the subsection do not limit the

389 introduction of other evidence regarding whether the charges
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390 were reasonable in amount for like services provided in the same

391 geographic region.

392 (6) NONREIMBURSABLE SERVICES.--The Department of Health,

393 in consultation with the appropriate professional licensing

394 boards, shall adopt, by rule, a list of diagnostic tests deemed

395 not to be medically necessary for use in the treatment of

396 persons sustaining bodily injury covered by personal injury

397 protection benefits under this section. The list shall be

398 revised from time to time as determined by the Department of

399 Health, in consultation with the respective professional

400 licensing boards. Inclusion of a test on the list of invalid

401 diagnostic tests shall be based on lack of demonstrated medical

402 value and a level of general acceptance by the relevant provider

403 community and shall not be dependent for results entirely upon

404 subjective patient response. Notwithstanding its inclusion on a

405 fee schedule in this section, an insurer or insured is not

406 required to pay any charges or reimburse claims for any invalid

407 diagnostic test as determined by the Department of Health.

408 (7) REQUIRED PAYMENT OF BENEFITS.--The insurer of the

409 owner of a motor vehicle shall pay personal injury protection

410 benefits for:

411 (a) Accidental bodily injury sustained in this state by

412 the owner while occupying a motor vehicle, or while not an

413 occupant of a self-propelled vehicle if the injury is caused by

414 physical contact with a motor vehicle.

415 (b) Accidental bodily injury sustained outside this state,

416 but within the United States of America or its territories or

417 possessions or Canada, by the owner while occupying the owner's
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418 motor vehicle or if the injury is caused by physical contact

419 with a motor vehicle.

420 (c) Accidental bodily injury sustained by a relative of

421 the owner residing in the same household, under the

422 circumstances described in paragraphs (a) and (b), provided the

423 relative at the time of the accident is domiciled in the owner's

424 household and is not the owner of a motor vehicle with respect

425 to which security is required under ss. 627.730-627.7405.

426 (d) Accidental bodily injury sustained in this state by

427 any other person while occupying the owner's motor vehicle or,

428 if a resident of this state, while not an occupant of a self429

propelled vehicle, if the injury is caused by physical contact

430 with such motor vehicle, provided the injured person is not:

431 1. The owner of a motor vehicle with respect to which

432 security is required under ss. 627.730-627.7405; or

433 2. Entitled to personal injury benefits from the insurer

434 of the owner or owners of such a motor vehicle.

435 (e) If two or more insurers are liable to pay personal

436 injury protection benefits for the same injury to any one

437 person, the maximum payable shall be as specified in subsection

438 (1), and any insurer paying the benefits shall be entitled to

439 recover from each of the other insurers an equitable pro rata

440 share of the benefits paid and expenses incurred in processing

441 the claim.

442 (8) CLAIMS SUBMISSION.--Benefits due from an insurer under

443 ss. 627.730-627.7405 shall be primary, except that benefits

444 received under any workers' compensation law shall be credited

445 against the benefits provided by subsection (1) and shall be due

446 and payable as loss accrues, upon receipt of reasonable proof of
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447 such loss and the amount of expenses and loss incurred which are

448 covered by the policy issued under ss. 627.730-627.7405, subject

449 to the following:

450 (a) Personal injury protection application.--An insurer

451 may require written notice to be given as soon as practicable

452 after an accident involving a motor vehicle with respect to

453 which the policy affords the security required by ss. 627.730-

454 627.7405. If the injured person is a minor, the parent or legal

455 guardian of the minor, if requested by the insurer, shall

456 accurately complete the personal injury protection application.

457 (b) Billing requirements; charges for treatment of injured

458 persons.--

459 1. Any physician, hospital, clinic, or other person or

460 institution lawfully rendering treatment to an injured person

461 for a bodily injury covered by personal injury protection

462 insurance may charge the insurer and injured party only a

463 reasonable amount pursuant to this section for the services and

464 supplies rendered, and the insurer providing such coverage may

465 pay for such charges directly to the person or institution

466 lawfully rendering such treatment, if the insured receiving the

467 treatment, or his or her guardian has authorized by

468 countersigning the properly completed invoice, bill, or claim

469 form approved by the office upon which such charges are to be

470 paid as having actually been rendered, to the best knowledge of

471 the insured or his or her guardian. In no event, however, may a

472 charge be in excess of the amount the person or institution

473 customarily charges for like services or supplies. With respect

474 to a determination of whether a charge for a particular service,

475 treatment, or otherwise is reasonable, consideration may be
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476 given to evidence of usual and customary charges and payments

477 accepted by the provider involved in the dispute, and

478 reimbursement levels in the community, and various federal and

479 state medical fee schedules applicable to automobile and other

480 insurance coverages, and other information relevant to the

481 reasonableness of the reimbursement for the service, treatment,

482 or supply.

483 2. All statements and bills for medical services rendered

484 by any physician, hospital, clinic, or other person or

485 institution shall be submitted to the insurer on a properly

486 completed Centers for Medicare and Medicaid Services (CMS) 1500

487 form or a UB 92 form, or successor forms for such forms, or any

488 other standard form approved by the office or adopted by the

489 commission.

490 3. All billings for such services, procedures, and

491 supplies submitted by health care providers and medical

492 suppliers shall comply with the Healthcare Correct Procedural

493 Coding System (HCPCS) and International Classification of

494 Diseases (ICD-9-CM) in effect for the year in which services are

495 rendered.

496 4. All claims forms submitted by health care providers and

497 medical suppliers other than hospitals and physicians providing

498 emergency care and services shall include on the applicable

499 claim form the signature and professional license number of the

500 provider who rendered the service in the line or space provided

501 for "Signature of Physician or Supplier, Including Degrees or

502 Credentials" and the date of the signature.

503 5. Charges for medically necessary cephalic thermograms,

504 peripheral thermograms, spinal ultrasounds, extremity
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505 ultrasounds, video fluoroscopy, and surface electromyography

506 shall not exceed the maximum reimbursement allowance for such

507 procedures as set forth in the applicable fee schedule or other

508 payment methodology established pursuant to s. 440.13.

509 6. Allowable amounts that may be charged to a personal

510 injury protection insurance insurer and insured for medically

511 necessary nerve conduction testing when done in conjunction with

512 a needle electromyography procedure and both are performed and

513 billed solely by a physician licensed under chapter 458, chapter

514 459, chapter 460, or chapter 461 who is also certified by the

515 American Board of Electrodiagnostic Medicine or by a board

516 recognized by the American Board of Medical Specialties or the

517 American Osteopathic Association or who holds diplomate status

518 with the American Chiropractic Neurology Board or its

519 predecessors shall not exceed 200 percent of the allowable

520 amount under the participating physician fee schedule of

521 Medicare Part B for year 2001, for the area in which the

522 treatment was rendered, adjusted annually on August 1 to reflect

523 the prior calendar year's changes in the annual Medical Care

524 Item of the Consumer Price Index for All Urban Consumers in the

525 South Region as determined by the Bureau of Labor Statistics of

526 the United States Department of Labor.

527 7. Allowable amounts that may be charged to a personal

528 injury protection insurance insurer and insured for medically

529 necessary nerve conduction testing that does not meet the

530 requirements of subparagraph 3 shall not exceed the applicable

531 fee schedule or other payment methodology established pursuant

532 to s. 440.13.
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533 8. Allowable amounts that may be charged to a personal

534 injury protection insurance insurer and insured for magnetic

535 resonance imaging services shall not exceed 175 percent of the

536 allowable amount under the participating physician fee schedule

537 of Medicare Part B for year 2001, for the area in which the

538 treatment was rendered, adjusted annually on August 1 to reflect

539 the prior calendar year's changes in the annual Medical Care

540 Item of the Consumer Price Index for All Urban Consumers in the

541 South Region as determined by the Bureau of Labor Statistics of

542 the United States Department of Labor for the 12-month period

543 ending June 30 of that year, except that allowable amounts that

544 may be charged to a personal injury protection insurance insurer

545 and insured for magnetic resonance imaging services provided in

546 facilities accredited by the Accreditation Association for

547 Ambulatory Health Care, the American College of Radiology, or

548 the Joint Commission on Accreditation of Healthcare

549 Organizations shall not exceed 200 percent of the allowable

550 amount under the participating physician fee schedule of

551 Medicare Part B for year 2001, for the area in which the

552 treatment was rendered, adjusted annually on August 1 to reflect

553 the prior calendar year's changes in the annual Medical Care

554 Item of the Consumer Price Index for All Urban Consumers in the

555 South Region as determined by the Bureau of Labor Statistics of

556 the United States Department of Labor for the 12-month period

557 ending June 30 of that year. This paragraph does not apply to

558 charges for magnetic resonance imaging services and nerve

559 conduction testing for inpatients and treatment for emergency

560 services and care as defined in s. 395.002(10) rendered by

561 facilities licensed under chapter 395.
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562 9. A statement of medical services may not include charges

563 for medical services of a person or entity that rendered such

564 services without possessing all valid qualifications and

565 licenses required to lawfully provide and bill for such

566 services.

567 10. For purposes of subsection (9), an insurer shall not

568 be considered to have been furnished with notice of the amount

569 of covered loss or medical bills due unless the statements or

570 bills comply with this paragraph, and unless the statements or

571 bills are properly completed in their entirety as to all

572 material provisions, with all required information being

573 provided therein.

574 (c) Direct billing an insurer for personal injury

575 protection benefits.--

576 1. The insurer providing such coverage may pay for such

577 charges directly to the insured or the insured's assignee.

578 2. The insured receiving such treatment or his or her

579 guardian, if a minor, shall countersign the properly completed

580 CMS 1500. This shall not apply to any bill submitted by a

581 hospital licensed pursuant to chapter 395, for emergency

582 services and care as defined in s. 395.002(10), for emergency

583 transport and treatment rendered by an ambulance provider

584 licensed pursuant to part III of chapter 401, or for or for

585 magnetic resonance imaging (MRI), static radiographs (static x

586 ray), computed tomography, position emission tomography and

587 approved diagnostic procedures rendered in a clinic as defined

588 by s. 400.9905(4).

589 3. Notwithstanding the exhaustion of benefits, to the

590 extent services are not lawfully rendered or not compensable
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591 under any section of this statute, the insured is relieved of

592 any responsibility for the services.

593 4. All health care providers who provide personal injury

594 protection services shall retain all patient medical records

595 that justify the course of treatment of the patient, including,

596 but not limited to, patient histories; examination results; test

597 and laboratory results; records of drugs prescribed, dispensed,

598 or administered; and reports of consultations and

599 hospitalizations, along with other similar or pertinent

600 information, for at least 5 years from the last patient contact.

601 5. A health care provider or service provider, a clinic's

602 medical director and clinical director, have a duty to the

603 insurer to make certain each claim submitted is true and

604 accurate and is for goods or services rendered.

605 (d) Nonemergency services.--With respect to any treatment

606 or service, other than medical services billed by a hospital or

607 other provider for treatment of emergency services and care as

608 defined in s. 395.002(10) or inpatient services rendered at a

609 hospital-owned facility, the statement of charges must be

610 furnished to the insurer by the provider and may not include,

611 and the insurer is not required to pay, charges for treatment or

612 services rendered more than 35 days before the postmark date of

613 the statement, except for the following:

614 1. Past due amounts previously billed on a timely basis

615 under this subsection.

616 2. If the insured fails to furnish the provider with the

617 correct name and address of the insured's personal injury

618 protection insurer, the provider has 35 days from the date the

619 provider obtains the correct information to furnish the insurer
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620 with a statement of the charges. The insurer is not required to

621 pay for such charges unless the provider includes with the

622 statement documentary evidence that was provided by the insured

623 during the 35-day period demonstrating that the provider

624 reasonably relied on erroneous information from the insured and

625 either:

626 a. A denial letter from the incorrect insurer; or

627 b. Proof of mailing, which may include an affidavit under

628 penalty of perjury, reflecting timely mailing to the incorrect

629 address or insurer.

630 (e) Emergency services.--

631 1. For emergency services and care as defined in s.

632 395.002(10) rendered by a physician in a hospital emergency

633 department, by a physician in a hospital emergency department,

634 or for transport and treatment rendered by an ambulance provider

635 licensed pursuant to part III of chapter 401, the provider shall

636 submit a statement of charges within 75 days after the date of

637 treatment or discharge, whichever is applicable. The insurer

638 shall not be considered to have been furnished with notice of

639 the amount of a covered loss for purposes of subsection (9)

640 until the insurer receives a statement complying with subsection

641 (7), or a copy thereof, which specifically identifies the place

642 of service to be a hospital emergency department or an

643 ambulance.

644 2. The injured person is not liable for, and the provider

645 shall not bill the injured person for, charges that are unpaid

646 because of the provider's failure to comply with this paragraph.

647 Any agreement requiring the injured person or insured to pay for

648 such charges is unenforceable.
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649 3. For emergency services and care as defined in s.

650 395.002 (10) rendered in a hospital, the health care provider is

651 not required to comply with ss. (8)(c)2. and (9) of this

652 section.

653 4. In determining whether claims forms have been submitted

654 as required by this paragraph, a claim is considered submitted

655 on the date placed in the United States mail in a properly

656 addressed, postpaid envelope or, if not so posted by mail, on

657 the date of delivery to the insurer.

658 (f) Billing notice and disclosures.--Each notice of

659 insured's rights under s. 627.7401 must include the following

660 statement in type no smaller than 12-point font:

661 BILLING REQUIREMENTS.--Florida Statutes provide that with

662 respect to any treatment or services, other than certain

663 hospital and emergency services, the statement of charges

664 furnished to the insurer by the provider may not include, and

665 the insurer and the injured person are not required to pay,

666 charges for treatment or services rendered more than 35 days

667 before the postmark date of the statement, except for past due

668 amounts previously billed on a timely basis.

669 (9) ASSIGNMENT OF BENEFITS.--

670 (a) Personal injury protection benefits are not

671 assignable, except that the insured may assign the after-loss

672 personal injury protection benefits to any health care provider

673 sufficient to cover any cost or expense associated with the

674 provision of health care. Any such assignment of benefits covers

675 the provider's present and future medical expenses.

676 (b) An insured may execute an assignment of benefits to

677 different health care providers. All such assignments of
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678 benefits are irrevocable. The insurer shall pay the claims when

679 the insurer obtains sufficient information to determine that the

680 claims are properly payable. The insurer is not required to

681 reserve personal injury protection benefits for any provider

682 during the investigation of its bills.

683 (c) An assignment of personal injury protection benefits

684 to the provider shall be deemed a novation. The insured is

685 relieved of all obligations for the medical bills once an

686 assignment of benefits is executed. Any agreement requiring the

687 injured person or insured to pay for charges is unenforceable.

688 Notwithstanding such assignment of benefits, the insured shall

689 be responsible for the provider's properly payable bills once

690 the personal injury protection benefits have been exhausted.

691 (d) A provider's attorney's fees shall not be recoverable

692 pursuant to s. 627.428 if the provider did not accept a valid

693 assignment of benefits. A valid assignment of benefits must

694 contain the words: "I irrevocably assign my benefits to..." and

695 does not create any personal liability for the insured to the

696 extent personal injury protection benefits are available and

697 properly payable.

698 (e) If the insured's actions result in no coverage for the

699 loss, or if the insured notifies the insurer in writing of his

700 or her election to use all personal injury protection benefits

701 for disability benefits, the assignment of benefits received

702 before or after such notice shall be deemed void as a matter of

703 law.

704 (f) To the extent that the insured's obligations in a

705 direction to pay or a letter of protection conflict with the

706 insurer's obligation pursuant to the assignment of benefits, the
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707 assignment of benefits shall void the terms of the direction to

708 pay and letter of protection that contradict any provision of

709 the assignment of benefits.

710 (g) For the purposes of this subsection, the term:

711 1. "Letter of protection" means an agreement between a

712 health care provider and an insured in which the health care

713 provider agrees to postpone its right to immediate payment in

714 exchange for the insured's agreeing to pay the health care

715 provider out of the proceeds of any settlement or judgment

716 resulting from a bodily injury or uninsured motorist claim.

717 2. "Direction to pay" means a written instruction from the

718 insured to the insurer directing the insurer to pay the health

719 care provider directly.

720 (10) OVERDUE PERSONAL INJURY PROTECTION BENEFITS.--

721 (a) Personal injury protection insurance benefits paid

722 pursuant to this section shall be overdue if not paid within 30

723 days after the insurer is furnished written notice of the amount

724 of a covered loss, including a properly completed CMS 1500 or UB

725 92 form, medical records, assignment of benefits, or, in the

726 case of disability benefits, properly written documentation of

727 the claim. If such written notice is not furnished to the

728 insurer as to the entire claim, any partial amount supported by

729 written notice is overdue if not paid within 30 days after such

730 written notice is furnished to the insurer. Any part or all of

731 the remainder of the claim that is subsequently supported by

732 written notice is overdue if not paid within 30 days after such

733 written notice is furnished to the insurer. When an insurer pays

734 only a portion of a claim or rejects a claim, the insurer shall

735 provide at the time of the partial payment or rejection an
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736 itemized specification of each item that the insurer had

737 reduced, omitted, or declined to pay and any information that

738 the insurer desires the claimant to consider related to the

739 medical necessity of the denied treatment or to explain the

740 reasonableness of the reduced charge, provided that this shall

741 not limit the introduction of evidence at trial; and the insurer

742 shall include the name and address of the person to whom the

743 claimant should respond and a claim number to be referenced in

744 future correspondence. However, notwithstanding the fact that

745 written notice has been furnished to the insurer, any payment

746 shall not be deemed overdue when the insurer has reasonable

747 proof to establish that the insurer is not responsible for the

748 payment.

749 (b) This paragraph does not preclude or limit the ability

750 of the insurer to assert that the claim was unrelated, was for

751 services not lawfully performed, was not medically necessary, or

752 was unreasonable or that the amount of the charge was in excess

753 of that permitted under, or in violation of, this section. Such

754 assertion by the insurer may be made at any time, including

755 after payment of the claim or after the 30-day time period for

756 payment set forth in this subsection.

757 (c) It is a violation of the insurance code for an insurer

758 to fail to timely provide benefits as required by this section

759 with such frequency as to constitute a general business

760 practice.

761 (d) Benefits shall not be due or payable to or on the

762 behalf of an insured person if that person has committed, by a

763 material act or omission, any insurance fraud relating to

764 personal injury protection coverage under his or her policy, if
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765 the fraud is admitted to in a sworn statement by the insured or

766 if it is established in a court of competent jurisdiction. Any

767 insurance fraud shall void all coverage arising from the claim

768 related to such fraud under the personal injury protection

769 coverage of the insured person who committed the fraud,

770 irrespective of whether a portion of the insured person's claim

771 may be legitimate, and any benefits paid prior to the discovery

772 of the insured person's insurance fraud shall be recoverable by

773 the insurer from the person who committed insurance fraud in

774 their entirety. The prevailing party is entitled to its costs

775 and attorney's fees in any action in which it prevails in an

776 insurer's action to enforce its right of recovery under this

777 paragraph.

778 (11) CALCULATION OF TIME OF PAYMENT.--For the purpose of

779 calculating the extent to which any benefits are overdue,

780 payment shall be treated as being made on the date a draft or

781 other valid instrument that is equivalent to payment was placed

782 in the United States mail in a properly addressed, postpaid

783 envelope or, if not so posted, on the date of delivery.

784 (12) INTEREST ON OVERDUE PAYMENTS.--All overdue payments

785 shall bear simple interest at the rate established under s.

786 55.03 or the rate established in the insurance contract,

787 whichever is greater, for the year in which the payment became

788 overdue, calculated from the date the insurer was furnished with

789 written notice of the amount of covered loss. In the case of

790 payment made by an insurer to the insured, or insured's

791 assignee, interest shall be due at the time payment of the

792 overdue claim is made. All amounts repayable to the insurer

793 shall bear simple interest at the rate established under s.
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794 55.03 for the year in which the payment became repayable,

795 calculated from the date the insurer tendered payment.

796 (13) CLAIMS NOT PROPERLY PAYABLE.--An insurer or insured

797 is not required to pay a claim or charges:

798 (a) For any service or treatment that was not lawful at

799 the time rendered;

800 (b) To any person who knowingly submits a false or

801 misleading statement relating to the claim or charges;

802 (c) With respect to a bill or statement that does not

803 substantially meet the applicable requirements of paragraph

804 (7)(b);

805 (d) For any treatment or service that is upcoded, or that

806 is unbundled when such treatment or services should be bundled,

807 in accordance with subsection (8). To facilitate prompt payment

808 of lawful services, an insurer may change codes that it

809 determines to have been improperly or incorrectly upcoded or

810 unbundled, and may make payment based on the changed codes,

811 without affecting the right of the provider to dispute the

812 change by the insurer, provided that before doing so, the

813 insurer must contact the health care provider and discuss the

814 reasons for the insurer's change and the health care provider's

815 reason for the coding, or make a reasonable good faith effort to

816 do so, as documented in the insurer's file; and

817 (e) For medical services or treatment billed by a

818 physician and not provided in a hospital unless such services

819 are rendered by the physician or are incident to his or her

820 professional services and are included on the physician's bill,

821 including documentation verifying that the physician is
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822 responsible for the medical services that were rendered and

823 billed.

824 (14) VENUE.--Venue for any personal injury protection

825 claim shall be in the jurisdiction where the insured resides,

826 where the accident occurs, or, in the case of an assignment of

827 benefits, where the disputed health care services were

828 performed. Venue may be raised at any time. The cost of

829 transferring venue shall be borne by the plaintiff, and such

830 costs shall not be recoverable as plaintiff's damages.

831 (15) DEMAND LETTER.--

832 (a) As a condition precedent to filing any action for

833 benefits under this section, the insurer must be provided with

834 written notice of an intent to initiate litigation. Such notice

835 may not be sent until the claim is overdue, including any

836 additional time the insurer has to pay the claim pursuant to

837 subsection (9).

838 (b) The notice required shall state that it is a "demand

839 letter under s. 627.736(15)" and shall state with specificity:

840 1. The name of the insured upon whom such benefits are

841 being sought, including a copy of the assignment giving rights

842 to the claimant if the claimant is not the insured.

843 2. The claim number or policy number upon which such claim

844 was originally submitted to the insurer.

845 3. To the extent applicable, the name of any medical

846 provider who rendered to an insured the treatment, services,

847 accommodations, or supplies that form the basis of such claim;

848 and an itemized statement specifying each exact amount, the date

849 of treatment, service, or accommodation, and the type of benefit

850 claimed to be due. A completed form satisfying the requirements
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851 of subsection (7) or the lost-wage statement previously

852 submitted may be used as the itemized statement. To the extent

853 that the demand involves an insurer's withdrawal of payment

854 under subsection (17) for future treatment not yet rendered, the

855 claimant shall attach an itemized statement of the type,

856 frequency, and duration of future treatment claimed to be

857 reasonable and medically necessary.

858 (c) Each notice required by this subsection must be

859 delivered to the insurer by United States certified or

860 registered mail, return receipt requested. Such postal costs

861 shall be reimbursed by the insurer if so requested by the

862 claimant in the notice, when the insurer pays the claim. Such

863 notice must be sent to the person and address specified by the

864 insurer for the purposes of receiving notices under this

865 subsection. Each licensed insurer, whether domestic, foreign, or

866 alien, shall file with the office designation of the name and

867 address of the person to whom notices pursuant to this

868 subsection shall be sent which the office shall make available

869 on its Internet website. The name and address on file with the

870 office pursuant to s. 624.422 shall be deemed the authorized

871 representative to accept notice pursuant to this subsection in

872 the event no other designation has been made.

873 (d) If, within 21 days after receipt of notice by the

874 insurer, the overdue claim specified in the notice is paid by

875 the insurer together with applicable interest and a penalty of

876 10 percent of the overdue amount paid by the insurer, subject to

877 a maximum penalty of $350, no action may be brought against the

878 insurer. If the demand involves an insurer's withdrawal of

879 payment under subsection (17) for future treatment not yet
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880 rendered, no action may be brought against the insurer if,

881 within 21 days after its receipt of the notice, the insurer

882 mails to the person filing the notice a written statement of the

883 insurer's agreement to pay for such treatment in accordance with

884 the notice and to pay a penalty of 10 percent, subject to a

885 maximum penalty of $350, when it pays for such future treatment

886 in accordance with the requirements of this section. To the

887 extent the insurer determines not to pay any amount demanded,

888 the penalty shall not be payable in any subsequent action. For

889 purposes of this subsection, payment or the insurer's agreement

890 shall be treated as being made on the date a draft or other

891 valid instrument that is equivalent to payment, or the insurer's

892 written statement of agreement, is placed in the United States

893 mail in a properly addressed, postpaid envelope, or if not so

894 posted, on the date of delivery. The insurer is not obligated to

895 pay any attorney's fees if the insurer pays the claim or mails

896 its agreement to pay for future treatment within the time

897 prescribed by this subsection.

898 (e) The applicable statute of limitation for an action

899 under this section shall be tolled for a period of 21 business

900 days by the mailing of the notice required by this subsection.

901 (f) Any insurer making a general business practice of not

902 paying valid claims until receipt of the notice required by this

903 subsection is engaging in an unfair trade practice under the

904 insurance code.

905 (16) PATIENT LOG.--The provider must maintain a patient

906 log signed by the patient, in chronological order by date of

907 service, that is consistent with the services being rendered to

908 the patient as claimed. The requirements of this subsection
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909 subparagraph for maintaining a patient log signed by the patient

910 may be met by a hospital that maintains medical records as

911 required by s. 395.3025 and applicable rules and makes such

912 records available to the insurer upon request.

913 (f) Upon written notification by any person, an insurer

914 shall investigate any claim of improper billing by a physician

915 or other medical provider. The insurer shall determine if the

916 insured was properly billed for only those services and

917 treatments that the insured actually received. If the insurer

918 determines that the insured has been improperly billed, the

919 insurer shall notify the insured, the person making the written

920 notification and the provider of its findings and shall reduce

921 the amount of payment to the provider by the amount determined

922 to be improperly billed. If a reduction is made due to such

923 written notification by any person, the insurer shall pay to the

924 person 20 percent of the amount of the reduction, up to $500. If

925 the provider is arrested due to the improper billing, then the

926 insurer shall pay to the person 40 percent of the amount of the

927 reduction, up to $500.

928 (g) An insurer may not systematically downcode with the

929 intent to deny reimbursement otherwise due. Such action

930 constitutes a material misrepresentation under s.

931 626.9541(1)(i)2.

932 (17)(6) DISCOVERY OF FACTS ABOUT AN INJURED PERSON;

933 DISPUTES.--

934 (a) Every employer shall, if a request is made by an

935 insurer providing personal injury protection benefits under ss.

936 627.730-627.7405 against whom a claim has been made, furnish

937 forthwith, in a form approved by the office, a sworn statement
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938 of the earnings, since the time of the bodily injury and for a

939 reasonable period before the injury, of the person upon whose

940 injury the claim is based.

941 (a)(b) Every physician, hospital, clinic, or other medical

942 institution providing, before or after bodily injury upon which

943 a claim for personal injury protection insurance benefits is

944 based, any products, services, or accommodations in relation to

945 that or any other injury, or in relation to a condition claimed

946 to be connected with that or any other injury, shall, if

947 requested to do so by the insurer against whom the claim has

948 been made:,

949 1. Furnish forthwith a written report of the history,

950 condition, treatment, dates, and costs of such treatment of the

951 injured person and why the items identified by the insurer were

952 reasonable in amount and medically necessary lawfully rendered

953 and procedurally appropriate.,

954 2. Provide together with a sworn statement that the

955 treatment or services rendered were reasonable and necessary

956 with respect to the bodily injury sustained. Such sworn

957 statement shall read as follows: "Under penalty of perjury, I

958 declare that I have read the foregoing, and the facts alleged

959 are true, to the best of my knowledge and belief."

960 3. Identify which portion of the expenses for such

961 treatment or services was incurred as a result of such bodily

962 injury.

963 4. Produce forthwith, and permit the inspection and

964 copying of, the records regarding such history, condition,

965 treatment, dates, and costs of treatment; provided that this

966 shall not limit the introduction of evidence at trial.
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967 (b) However, if the records are maintained at an

968 alternative location, the requested records shall be made

969 available at the principal place of business within 15 working

970 days after the request. Failure of the health care or service

971 provider to produce the requested records shall preclude the

972 health care or service provider from maintaining any action,

973 against the insured or insurer, to obtain payment of the

974 insured's bill. At the time of the records inspection, the

975 health care provider shall allow the insurer to inspect and copy

976 records and photograph the equipment and associated documents

977 associated with the insured's treatment, services, or supplies.

978 (c) The insured, the assignee of the insured, the health

979 care provider, the providers' billing and medical records

980 custodian, or any other person seeking payment under an

981 automobile policy directly, or as an assignee, must submit to

982 examination under oath by any person named by the insurer. If an

983 examination under oath is requested of a health care provider

984 licensed under chapter 457, chapter 458, chapter 459, chapter

985 460, chapter 461, chapter 462, chapter 463, chapter 466, chapter

986 467, chapter 484, chapter 486, chapter 490, or chapter 491, part

987 I, part III, part X, part XIII, or part XIV of chapter 468, or

988 s. 464.012, the insurer shall pay the person $175 per hour for

989 attendance at the examination under oath. Time spent in

990 preparation for the examination under oath is noncompensable.

991 Once requested, the examination under oath is a condition

992 precedent to filing suit. The insurer may request one

993 examination under oath of the medical records or billing

994 custodian and one examination under oath of the health care

995 provider, per claim, to be conducted at a time, within 30 days

HOUSE AMENDMENT

Bill No. HB 7263 CS

Amendment No. (for drafter’s use only)

194097

4/26/2006 1:57:26 PM

Page 36 of 53

996 of the insurer's request, and location reasonably convenient to

997 the health care provider.

998 (d) A cause of action for violation of the physician999

patient privilege or invasion of the right of privacy is not

1000 permitted against any physician, hospital, clinic, or other

1001 medical institution complying with this section.

1002 (e) The person requesting such records and such sworn

1003 statement shall pay all reasonable costs connected therewith.

1004 (f) If an insurer makes a written request for

1005 documentation or information under this paragraph within 30 days

1006 after having received notice of the amount of a covered loss

1007 under subsection (7), the amount or the partial amount that is

1008 the subject of the insurer's inquiry shall become overdue if the

1009 insurer does not pay in accordance with subsection (9) or within

1010 15 days after the insurer's receipt of the requested

1011 documentation or information, whichever occurs later. For

1012 purposes of this paragraph, the term "receipt" includes, but is

1013 not limited to, inspection and copying pursuant to this

1014 subsection.

1015 (g) Any insurer that requests documentation or information

1016 pertaining to reasonableness of charges or medical necessity

1017 under this subsection without a reasonable basis for such

1018 requests as a general business practice is engaging in an unfair

1019 trade practice under the insurance code.

1020 (h) In the event of any dispute regarding an insurer's

1021 right to discovery of facts under this section, the insurer may

1022 petition a court of competent jurisdiction to enter an order

1023 permitting such discovery. The order may be made only on motion

1024 for good cause shown and upon notice to all persons having an
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1025 interest, and it shall specify the time, place, manner,

1026 conditions, and scope of the discovery. Such court may, in order

1027 to protect against annoyance, embarrassment, or oppression, as

1028 justice requires, enter an order refusing discovery or

1029 specifying conditions of discovery and may order payments of

1030 costs and expenses of the proceeding, including reasonable fees

1031 for the appearance of attorneys at the proceedings, as justice

1032 requires.

1033 (i) The injured person shall be furnished, upon request, a

1034 copy of all information obtained by the insurer under the

1035 provisions of this section, and shall pay a reasonable charge,

1036 if required by the insurer.

1037 (j) Notice to an insurer of the existence of a claim shall

1038 not be unreasonably withheld by an insured. In no event may

1039 this notice be later than 1 year after the occurrence.

1040 (18) INDEPENDENT MEDICAL EXAMINATIONS.--

1041 (a) Whenever the mental or physical condition of an

1042 injured person covered by personal injury protection is material

1043 to any claim that has been or may be made for past or future

1044 personal injury protection insurance benefits, such person

1045 shall, upon the request of an insurer, submit to mental or

1046 physical examination by a physician or physicians.

1047 (b) The costs of any examinations requested by an insurer

1048 shall be borne entirely by the insurer, except that, if the

1049 insured has unreasonably failed to appear for the examinations,

1050 the cost for nonappearance, if any, shall be paid by the insurer

1051 from the insured's available personal injury protection

1052 benefits.
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1053 (c) Such examination shall be conducted within the

1054 municipality where the insured is receiving treatment, or in a

1055 location reasonably accessible to the insured, which, for

1056 purposes of this paragraph, means any location within the

1057 municipality in which the insured resides, or any location

1058 within 10 miles by road of the insured's residence, provided

1059 such location is within the county in which the insured resides.

1060 (d) If the examination is to be conducted in a location

1061 reasonably accessible to the insured, and if there is no

1062 qualified physician to conduct the examination in a location

1063 reasonably accessible to the insured, then such examination

1064 shall be conducted in an area of the closest proximity to the

1065 insured's residence. The insurer shall pay, to the extent

1066 personal injury protection benefits are available, lost wages

1067 for time missed from work as a result of attending any such

1068 examination.

1069 (e) Insurers are authorized to include reasonable

1070 provisions in personal injury protection insurance policies for

1071 mental and physical examination of those claiming personal

1072 injury protection insurance benefits.

1073 (f) An insurer may not withdraw payment of a treating

1074 physician without the consent of the injured person covered by

1075 the personal injury protection, unless the insurer first obtains

1076 a valid report by a Florida physician licensed under the same

1077 chapter as the treating physician whose treatment authorization

1078 is sought to be withdrawn, stating that treatment was not

1079 reasonable, related, or necessary.

1080 (g) A valid report is one that is prepared and signed by

1081 the physician examining the injured person or reviewing the
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1082 treatment records of the injured person, or other relevant

1083 information if reviewed and that has not been modified by anyone

1084 other than the physician. Such a report may be written by a

1085 physician who has reviewed the medical records of the insured,

1086 even if the physician has not physically examined the insured.

1087 (h) The physician preparing the report must be in active

1088 practice, unless the physician is physically disabled. Active

1089 practice means that during the 3 years immediately preceding the

1090 date of the physical examination or review of the treatment

1091 records the physician must have devoted professional time to the

1092 active clinical practice of evaluation, diagnosis, or treatment

1093 of medical conditions or to the instruction of students in an

1094 accredited health professional school or accredited residency

1095 program or a clinical research program that is affiliated with

1096 an accredited health professional school or teaching hospital or

1097 accredited residency program.

1098 (i) The physician preparing a report at the request of an

1099 insurer and physicians rendering expert opinions on behalf of

1100 persons claiming medical benefits for personal injury

1101 protection, or on behalf of an insured through an attorney or

1102 another entity, shall maintain, for at least 3 years, copies of

1103 all examination reports as medical records and shall maintain,

1104 for at least 3 years, records of all payments for the

1105 examinations and reports.

1106 (j) Neither an insurer nor any person acting at the

1107 direction of or on behalf of an insurer may materially change an

1108 opinion in a report prepared under this subsection or direct the

1109 physician preparing the report to change such opinion. The

1110 denial of a payment as the result of such a changed opinion
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1111 constitutes a material misrepresentation under s.

1112 626.9541(1)(i)2.; however, this provision does not preclude the

1113 insurer from calling to the attention of the physician errors of

1114 fact in the report based upon information in the claim file or

1115 on new information that will become part of the claim file.

1116 (k) If requested by the person examined, a party causing

1117 an examination to be made shall deliver to him or her a copy of

1118 every written report concerning the examination rendered by an

1119 examining physician, at least one of which reports must set out

1120 the examining physician's findings and conclusions in detail.

1121 After such request and delivery, the party causing the

1122 examination to be made is entitled, upon request, to receive

1123 from the person examined every written report available to him

1124 or her or his or her representative concerning any examination,

1125 previously or thereafter made, of the same mental or physical

1126 condition. By requesting and obtaining a report of the

1127 examination so ordered, or by taking the deposition of the

1128 examiner, the person examined waives any privilege he or she may

1129 have, in relation to the claim for benefits, regarding the

1130 testimony of every other person who has examined, or may

1131 thereafter examine, him or her in respect to the same mental or

1132 physical condition. If a person unreasonably fails or

1133 unreasonably refuses to submit to an examination, the personal

1134 injury protection carrier is no longer liable for subsequent

1135 personal injury protection benefits.

1136 (l) During the independent medical examination, neither

1137 the insurer, the insured, nor the assignee of the insured may

1138 have counsel, a court reporter, or a videographer present.

HOUSE AMENDMENT

Bill No. HB 7263 CS

Amendment No. (for drafter’s use only)

194097

4/26/2006 1:57:26 PM

Page 41 of 53

1139 (m) Nothing in this section shall be interpreted to

1140 preclude or limit the ability of the insurer to assert that the

1141 claim was unrelated, was not medically necessary, or was

1142 unreasonable, or that the amount of the charge was in excess of

1143 that permitted under, or in violation of, this section. Such

1144 assertion by the insurer may be made, through or without expert

1145 testimony, at any time, including after payment of the claim or

1146 after the 30-day time period for payment set forth in this

1147 section.

1148 (19) CANCELLATION OR NONRENEWAL.--

1149 (a) Each insurer that has issued a policy providing

1150 personal injury protection benefits shall report the renewal,

1151 cancellation, or nonrenewal thereof to the Department of Highway

1152 Safety and Motor Vehicles within 45 days from the effective date

1153 of the renewal, cancellation, or nonrenewal.

1154 (b) Upon the issuance of a policy providing personal

1155 injury protection benefits to a named insured not previously

1156 insured by the insurer thereof during that calendar year, the

1157 insurer shall report the issuance of the new policy to the

1158 Department of Highway Safety and Motor Vehicles within 30 days.

1159 The report shall be in such form and format and contain such

1160 information as is required by the Department of Highway Safety

1161 and Motor Vehicles which shall include a format compatible with

1162 the data processing capabilities of such said department, and

1163 the Department of Highway Safety and Motor Vehicles is

1164 authorized to adopt rules necessary with respect thereto.

1165 Failure by an insurer to file proper reports with the Department

1166 of Highway Safety and Motor Vehicles as required by this

1167 subsection or rules adopted with respect to the requirements of
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1168 this subsection constitutes a violation of the Florida Insurance

1169 Code.

1170 (c) Reports of cancellations and policy renewals and

1171 reports of the issuance of new policies received by the

1172 Department of Highway Safety and Motor Vehicles are confidential

1173 and exempt from the provisions of s. 119.07(1).

1174 (d) These records are to be used for enforcement and

1175 regulatory purposes only, including the generation by the

1176 department of data regarding compliance by owners of motor

1177 vehicles with financial responsibility coverage requirements. In

1178 addition, the Department of Highway Safety and Motor Vehicles

1179 shall release, upon a written request by a person involved in a

1180 motor vehicle accident, by the person's attorney, or by a

1181 representative of the person's motor vehicle insurer, the name

1182 of the insurance company and the policy number for the policy

1183 covering the vehicle named by the requesting party. The written

1184 request must include a copy of the appropriate accident form as

1185 provided in s. 316.065, s. 316.066, or s. 316.068.

1186 (e) Every insurer with respect to each insurance policy

1187 providing personal injury protection benefits shall notify the

1188 named insured or in the case of a commercial fleet policy, the

1189 first named insured in writing that any cancellation or

1190 nonrenewal of the policy will be reported by the insurer to the

1191 Department of Highway Safety and Motor Vehicles. The notice

1192 shall also inform the named insured that failure to maintain

1193 personal injury protection and property damage liability

1194 insurance on a motor vehicle when required by law may result in

1195 the loss of registration and driving privileges in this state,

1196 and the notice shall inform the named insured of the amount of
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1197 the reinstatement fees required by s. 627.733(7). This notice is

1198 for informational purposes only, and no civil liability shall

1199 attach to an insurer due to failure to provide this notice.

1200 (20) ATTORNEY'S FEES.-- With respect to any dispute under

1201 ss. 627.730-627.7405 between the insured and the insurer, or

1202 between an assignee of an insured and the insurer:

1203 (a) Section 768.79 shall apply; and

1204 (b) A contingency risk multiplier shall not be applied.

1205 (21) CIVIL ACTION FOR INSURANCE FRAUD.--An insurer shall

1206 have a cause of action against any person convicted of, or who,

1207 regardless of adjudication of guilt, pleads guilty or nolo

1208 contendere to insurance fraud under s. 817.234, patient

1209 brokering under s. 817.505, or kickbacks under s. 456.054,

1210 associated with a claim for personal injury protection benefits

1211 in accordance with this section. An insurer prevailing in an

1212 action brought under this subsection may recover compensatory,

1213 consequential, and punitive damages subject to the requirements

1214 and limitations of part II of chapter 768, and attorney's fees

1215 and costs incurred in litigating a cause of action against any

1216 person convicted of, or who, regardless of adjudication of

1217 guilt, pleads guilty or nolo contendere to insurance fraud under

1218 s. 817.234, patient brokering under s. 817.505, or kickbacks

1219 under s. 456.054, associated with a claim for personal injury

1220 protection benefits in accordance with this section.

1221 (22) PILOT PROGRAM.--A 6-year pilot program effective

1222 October 1 of 2006, shall be created for the delivery of magnetic

1223 resonance imaging (MRI), static radiographs (static x ray),

1224 computed tomography, position emission tomography and approved

1225 diagnostic procedures at Hospitals as defined in s. 395.002(13)
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1226 , physician-owned centers as defined in s. 456.001(4) and

1227 Florida Diagnostic Testing Facilities as defined in s.

1228 627.732(13) in Miami-Dade, Broward and Palm Beach counties.

1229 participation in the pilot program by Hospitals as defined in s.

1230 395.002(13), physician-owned centers as defined in s. 456.001(4)

1231 and Florida Diagnostic Testing Facilities as defined in s.

1232 627.732 shall be required for reimbursement under a personal

1233 injury protection insurance policy of any magnetic resonance

1234 imaging, static radiographs (static x ray), computed tomography,

1235 position emission tomography, and approved diagnostic procedures

1236 conducted in Miami-Dade, Broward and Palm Beach. The pilot

1237 program shall focus on the elimination of fraud and the

1238 development of a more efficient personal injury protection

1239 delivery system that shall include:

1240 (a) The formulation of a cost-effective electronic billing

1241 system using approved health care billing standards;

1242 (b) The development of patient care standards; and

1243 (c) The monitoring of fraudulent activity.

1244

1245 The percentage of scans billed to all personal injury protection

1246 insurance carriers in the pilot program shall not be used for

1247 the calculation in s. 400.9935(1)(g). The Office of the Chief

1248 Financial Officer shall report these outcomes to the legislature

1249 in January of 2012.

1250 (23) NONPREEMPTION.—This section shall not be deemed to

1251 preempt or supersede any cause of action that may otherwise be

1252 available to the insurer.

1253 Section 5. Subsections (1) and (2) of section 627.737,

1254 Florida Statutes, are amended to read:

HOUSE AMENDMENT

Bill No. HB 7263 CS

Amendment No. (for drafter’s use only)

194097

4/26/2006 1:57:26 PM

Page 45 of 53

1255 627.737 Tort exemption; limitation on right to damages;

1256 punitive damages.--

1257 (1) Every owner, registrant, operator, or occupant of a

1258 motor vehicle with respect to which security has been provided

1259 as required by ss. 627.730-627.7405, and every person or

1260 organization legally responsible for her or his acts or

1261 omissions, is hereby exempted from tort liability for damages

1262 arising from because of bodily injury, sickness, or disease

1263 arising out of the ownership, operation, maintenance, or use of

1264 such motor vehicle in this state to the extent that the benefits

1265 described in s. 627.736(1) are payable for such injury, or would

1266 be payable but for any exclusion authorized by ss. 627.730-

1267 627.7405, under any insurance policy or other method of security

1268 complying with the requirements of s. 627.733, or by an owner

1269 personally liable under s. 627.733 for the payment of such

1270 benefits, unless a person is entitled to maintain an action to

1271 recover non-economic or general damages including damages for

1272 pain, suffering, mental anguish, physical impairment, loss of

1273 capacity to enjoy life, and inconvenience for such injury under

1274 the provisions of subsection (2).

1275 (2) In any action of tort brought against the owner,

1276 registrant, operator, or occupant of a motor vehicle with

1277 respect to which security has been provided as required by ss.

1278 627.730-627.7405, or against any person or organization legally

1279 responsible for her or his acts or omissions, a plaintiff may

1280 recover non-economic or general damages in tort including for

1281 pain, suffering, mental anguish, physical impairment, loss of

1282 capacity to enjoy life, and inconvenience arising from because

1283 of bodily injury, sickness, or disease arising out of the
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1284 ownership, maintenance, operation, or use of such motor vehicle

1285 only in the event that the injury or disease consists in whole

1286 or in part of:

1287 (a) Significant and permanent loss of an important bodily

1288 function.

1289 (a)(b) Significant permanent injury resulting in loss of

1290 an important bodily function within a reasonable degree of

1291 medical probability, other than scarring or disfigurement, that

1292 has a substantial and permanent impact on the plaintiff's

1293 general ability to perform in activities associated with a

1294 reasonably normal lifestyle.

1295 (b)(c) Significant and permanent scarring or

1296 disfigurement.

1297 (c)(d) Death.

1298 Section 6. Effective October 1 2006, subsection (1) of

1299 section 627.7401, Florida Statutes, is amended to read:

1300 627.7401 Notification of insured's rights.--

1301 (1) The commission, by rule, shall adopt a form for the

1302 notification of insureds of their right to receive personal

1303 injury protection benefits under the Florida Motor Vehicle No-

1304 Fault Law. Such notice shall include:

1305 (a) A description of the benefits provided by personal

1306 injury protection, including, but not limited to, the specific

1307 types of services for which medical benefits are paid,

1308 disability benefits, death benefits, significant exclusions from

1309 and limitations on personal injury protection benefits, when

1310 payments are due, how benefits are coordinated with other

1311 insurance benefits that the insured may have, penalties and

1312 interest that may be imposed on insurers for failure to make
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1313 timely payments of benefits, and rights of parties regarding

1314 disputes as to benefits; and.

1315 (b) Notify the insured that:

1316 1. Pursuant to s. 626.9892, the Department of Financial

1317 Services may pay rewards of up to $25,000 to persons providing

1318 information leading to the arrest and conviction of persons

1319 committing crimes investigated by the Division of Insurance

1320 Fraud arising from violations of s. 440.105, s. 624.15, s.

1321 626.9541, s. 626.989, or s. 817.234; and

1322 2. Solicitation of a person injured in a motor vehicle

1323 crash for purposes of filing personal injury protection or tort

1324 claims could be a violation of s. 817.234, s. 817.505, or the

1325 rules regulating The Florida Bar and should be immediately

1326 reported to the Division of Insurance Fraud if such conduct has

1327 taken place.

1328 Section 7. Section 627.7403, Florida Statutes, is amended

1329 to read:

1330 627.7403 Mandatory joinder of derivative claim.--

1331 (1) In any action brought pursuant to the provisions of s.

1332 627.737 claiming personal injuries, all claims arising out of

1333 the plaintiff's injuries, including all derivative claims, shall

1334 be brought together, unless good cause is shown why such claims

1335 should be brought separately.

1336 (b) In any action brought pursuant to the provisions of s.

1337 627.736 claiming personal injury protection benefits, all claims

1338 arising out of the claimant's injuries, including all claims

1339 resulting from a valid assignment of benefits that are, or with

1340 due diligence could have been identified, must be brought at the
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1341 same time and consolidated into one cause of action or shall be

1342 deemed waived.

1343 Section 8. Section 627.7404, Florida Statutes, is created

1344 to read:

1345 627.7404 Interpleader.--An action for interpleader or in

1346 the nature of interpleader may be brought against two or more

1347 adverse claimants who claim or may claim entitlement to benefits

1348 that may be available pursuant to a policy of motor vehicle

1349 insurance. The claims of the several defendants need not have a

1350 common origin or be identical but may be adverse to and

1351 independent of each other. The plaintiff may deny liability in

1352 whole or in part to any or all of the defendants. A defendant

1353 may likewise obtain interpleader by way of counterclaim or

1354 cross-claim. The complaint for interpleader shall specify the

1355 nature and value of the benefits and must be accompanied by

1356 payment or tender into court of the benefits available. The

1357 complaint may request, and the court may grant prior to the

1358 entry of an order of interpleader, appropriate ancillary relief,

1359 including, but not limited to, preliminary injunctive relief.

1360 Interpleading of policy limits shall be prima facia evidence of

1361 good faith on the part of the insurance company. No part of

1362 this section shall limit in any way the joinder of parties

1363 otherwise required or permitted by Florida law.

1364 Section 9. Subsection (2) of section 316.068, Florida

1365 Statutes, is amended to read:

1366 316.068 Crash report forms.--

1367 (2) Every crash report required to be made in writing must

1368 be made on the appropriate form approved by the department and

1369 must contain all the information required therein to include:
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1370 (a) The date, time, and location of the crash;

1371 (b) A description of the vehicles involved;

1372 (c) The names and addresses of the parties involved;

1373 (d) The names and addresses of all drivers and passengers

1374 in the vehicles involved;

1375 (e) The names and addresses of witnesses;

1376 (f) The name, badge number, and law enforcement agency of

1377 the officer investigating the crash; and

1378 (g) The names of the insurance companies for the

1379 respective parties involved in the crash unless not available.

1380 The absence of information in such written crash reports

1381 regarding the existence of passengers in the vehicles involved

1382 in the crash constitutes a rebuttable presumption that no such

1383 passengers were involved in the reported crash.

1384 Notwithstanding any other provisions of this section, a crash

1385 report produced electronically by a law enforcement officer

1386 must, at a minimum, contain the same information as is called

1387 for on those forms approved by the department.

1388 Section 10. Subsection (9) is added to section 322.26,

1389 Florida Statutes, to read:

1390 322.26 Mandatory revocation of license by department.--The

1391 department shall forthwith revoke the license or driving

1392 privilege of any person upon receiving a record of such person's

1393 conviction of any of the following offenses:

1394 (9) Conviction in any court having jurisdiction over

1395 offenses committed under s. 817.234(8) or (9).

1396 Section 11. Subsection (9) of section 817.234, Florida

1397 Statutes, is amended to read:

1398 817.234 False and fraudulent insurance claims.--
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1399 (9) A person may not organize, plan, or knowingly

1400 participate in an intentional motor vehicle crash or a scheme to

1401 create documentation of a motor vehicle crash that did not occur

1402 for the purpose of making motor vehicle tort claims or claims

1403 for personal injury protection benefits as required by s.

1404 627.736. Any person who violates this subsection commits a

1405 felony of the second degree, punishable as provided in s.

1406 775.082, s. 775.083, or s. 775.084. A person who is convicted of

1407 a violation of this subsection shall be sentenced to a minimum

1408 term of imprisonment of 2 years.

1409 Section 12. Section 817.2361, Florida Statutes, is amended

1410 to read:

1411 817.2361 False or fraudulent proof of motor vehicle

1412 insurance card.--Any person who, with intent to deceive any

1413 other person, creates, markets, or presents a false or

1414 fraudulent proof of motor vehicle insurance card commits a

1415 felony of the third degree, punishable as provided in s.

1416 775.082, s. 775.083, or s. 775.084.

1417 Section 13. Section 19 of chapter 2003-411, Laws of

1418 Florida, is repealed.

1419 Section 14. Unless otherwise provided herein, this act

1420 shall take effect upon becoming law.

1421

1422

1423 ======= T I T L E A M E N D M E N T ==========

1424 Remove the entire title and insert:

1425 A bill to be entitled

1426 An act relating to motor vehicle insurance; amending s.

1427 624.155, F.S.; providing notice requirements for causes of
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1428 action against motor vehicle insurers; amending s.

1429 627.731, F.S.; revising purposes; amending s. 627.732,

1430 F.S.; revising definition; providing additional

1431 definitions; amending s. 627.736, F.S.; providing that a

1432 self-employed injured person or an injured person owning

1433 25 percent or more interest in an employer offer proof of

1434 income and lost wages to insurers as a condition precedent

1435 for payment; providing for a statement of earnings;

1436 requiring an insured to notify an insurer in writing of

1437 election to reserve benefits for lost wages; specifying

1438 that such notification takes priority over other claims,

1439 except specified hospital liens; providing for Medicaid

1440 benefits; requiring the Department of Health to determine

1441 by rule tests deemed not to be medically necessary;

1442 providing guidance as to criteria to be considered;

1443 providing for required payment of benefits; authorizing a

1444 parent or legal guardian of an injured minor to complete

1445 application for personal injury protection benefits;

1446 providing for changes for treatment of injured persons;

1447 providing requirements for compliance with billing

1448 procedures; specifying the time period within which a

1449 health care provider or other specified provider must

1450 submit a statement of charges; prohibiting providers from

1451 billing an injured person under specified conditions for

1452 emergency services and care; requiring insurers to provide

1453 specified documents to insureds; requiring that amounts

1454 repayable to an insurer include the statutory interest

1455 penalty; increasing the time period for an insurer to

1456 respond to a demand letter; providing requirements for the
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1457 production and inspection of an injured person's medical

1458 records from a provider; providing a right of compensation

1459 to health care providers for responding to requests for

1460 information by insurers; providing for application of

1461 attorney's fees; providing that persons notifying insurers

1462 of improper billing may obtain a reward; restricting venue

1463 for any personal injury protection claim to specified

1464 jurisdictions and providing for costs of transferring

1465 venue; amending s. 627.737, F.S.; revising a tort

1466 exemption provision; revising certain limitations on

1467 rights to damages; amending s. 627.7401, F.S.; specifying

1468 additional information requirements for notification of an

1469 insured's right to receive personal injury protection

1470 benefits under the Florida Motor Vehicle No-Fault Law

1471 relating to anti-fraud rewards; amending s. 627.7403,

1472 F.S.; revising provisions relating to mandatory joinder of

1473 derivative claims; creating s. 627.404, F.S.; providing

1474 procedures, requirements, and limitations on actions for

1475 interpleader; amending s. 316.068, F.S.; specifying

1476 additional information to be included in a crash report;

1477 creating a rebuttable presumption relating to the

1478 existence of passengers in vehicles involved in a crash;

1479 amending s. 322.26, F.S.; providing an additional

1480 circumstance relating to insurance crimes for mandatory

1481 revocation of a person's driver's license; amending s.

1482 817.234, F.S.; prohibiting scheming to create

1483 documentation of a motor vehicle crash that did not occur;

1484 providing a criminal penalty; amending s. 817.2361, F.S.;

1485 providing that creating, marketing, or presenting
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1486 fraudulent proof of motor vehicle insurance is a felony of

1487 the third degree; repealing section 19, ch. 2003, Laws of

1488 Florida, relating to the repeal of the Florida Motor

1489 Vehicle No-Fault Law; providing an effective date.
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CHAMBER ACTION

1 The Commerce Council recommends the following:

2

3 Council/Committee Substitute

4 Remove the entire bill and insert:

5 A bill to be entitled

6 An act relating to motor vehicle insurance; amending s.

7 316.646, F.S.; requiring motorcycle registrants to provide

8 proof of security under specified circumstances; providing

9 requirements for reinstatement of a motorcycle license and

10 registration; providing for reinstatement fees; amending

11 s. 320.02, F.S.; requiring proof of security for

12 application for a motorcycle registration; correcting a

13 cross-reference; creating s. 324.025, F.S.; requiring

14 certain motorcycle owners and registrants to maintain

15 specified security; requiring medical payments and

16 property damage coverage; authorizing alternative types of

17 security; authorizing deductibles and applicability of the

18 deductibles; making an owner or registrant personally

19 responsible for failure to maintain the required security;

20 authorizing the Department of Highway Safety and Motor

21 Vehicles to adopt rules; amending s. 627.06501, F.S.;

22 specifying minimum and maximum motor vehicle insurance

23 premium discounts available under certain circumstances;
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24 requiring the Department of Highway Safety and Motor

25 Vehicles to require certain motor vehicle insurance

26 policyholders to pass a written test for certain purposes;

27 amending s. 627.736, F.S.; revising provisions relating to

28 insurer requests for patient diagnostic and treatment

29 records and information in certain disputes; providing for

30 specified damages and attorney's fees in cases involving

31 certain unfair trade practices by insurers; requiring

32 investigations by the Office of Insurance Regulation;

33 providing for availability of additional personal injury

34 protection benefits for specified emergency services and

35 care; providing limitations on the increased benefit;

36 specifying application of certain attorney fee provisions

37 to certain disputes; prohibiting application of a

38 contingency risk multiplier applicable to awards of

39 attorney's fees in certain disputes; amending s. 627.7401,

40 F.S.; specifying additional information requirements for

41 notification of an insured's right to receive personal

42 injury protection benefits under the Florida Motor Vehicle

43 No-Fault Law relating to anti-fraud rewards; creating s.

44 627.7441, F.S.; requiring certain insurers to provide

45 medical payments motorcycle insurance coverage; providing

46 requirements and limitations; providing penalties;

47 providing a definition; specifying covered persons;

48 authorizing insurers to offer various levels of

49 deductibles for the medical payments coverage; requiring

50 the Florida Automobile Joint Underwriting Association to

51 make coverage available to certain persons under certain
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52 circumstances; requiring the Financial Services Commission

53 to adopt rules; amending s. 316.068, F.S.; specifying

54 additional information to be included in a crash report;

55 creating a rebuttable presumption relating to the

56 existence of passengers in vehicles involved in a crash;

57 amending s. 322.21, F.S.; providing an additional fee for

58 certain offenses relating to insurance crimes; requiring

59 the Department of Highway Safety and Motor Vehicles to

60 collect and deposit the fee into the Highway Safety

61 Operating Trust Fund; amending s. 322.26, F.S.; providing

62 an additional circumstance relating to insurance crimes

63 for mandatory revocation of a person's driver's license;

64 amending s. 817.234, F.S.; prohibiting telephone business

65 solicitation of persons involved in a motor vehicle

66 accident; prohibiting scheming to create documentation of

67 a motor vehicle crash that did not occur; providing a

68 criminal penalty; amending s. 817.2361, F.S.; providing

69 that creating, marketing, or presenting fraudulent proof

70 of motor vehicle insurance is a felony of the third

71 degree; providing criminal penalties; amending s. 19, ch.

72 2003-411, Laws of Florida; extending the repeal of the

73 Florida Motor Vehicle No-Fault Law; providing an effective

74 date.

75

76 Be It Enacted by the Legislature of the State of Florida:

77

78 Section 1. Section 316.646, Florida Statutes, is amended

79 to read:
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80 316.646 Security required; proof of security and display

81 thereof; dismissal of cases.--

82 (1) Any person required by s. 627.733 to maintain personal

83 injury protection security on a motor vehicle or required to

84 have motorcycle insurance coverage as required by s. 324.025

85 shall have in his or her immediate possession at all times while

86 operating such motor vehicle or motorcycle proper proof of

87 maintenance of the security required by s. 627.733 or s.

88 324.025, as applicable. Such proof shall be either a uniform

89 proof-of-insurance card in a form prescribed by the department,

90 a valid insurance policy, an insurance policy binder, a

91 certificate of insurance, or such other proof as may be

92 prescribed by the department.

93 (2) If, upon a comparison of the vehicle registration

94 certificate or other evidence of registration or ownership with

95 the operator's driver's license or other evidence of personal

96 identity, it appears to a law enforcement officer or other

97 person authorized to issue traffic citations that the operator

98 is also the owner or registrant of the vehicle, upon demand of

99 the law enforcement officer or other person authorized to issue

100 traffic citations the operator shall display proper proof of

101 maintenance of security as specified by subsection (1).

102 (3) Any person who violates this section is guilty of a

103 nonmoving traffic infraction subject to the penalty provided in

104 chapter 318 and shall be required to furnish proof of security

105 as provided in this section. If any person charged with a

106 violation of this section fails to furnish proof, at or before

107 the scheduled court appearance date, that security was in effect
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108 at the time of the violation, the court may immediately suspend

109 the registration and driver's license of such person. Such

110 license and registration may only be reinstated only as provided

111 in s. 627.733, except that licenses and registrations that have

112 been suspended for failure to provide proof of insurance as

113 required by s. 324.025 may be reinstated only as provided in

114 subsection (4).

115 (4) In order to reinstate a license or registration that

116 has been suspended for failure to provide proof of the insurance

117 required by s. 324.025, the owner must provide proof of

118 compliance with the requirements of s. 324.025 and pay to the

119 department a nonrefundable reinstatement fee of $150 for a first

120 reinstatement. The reinstatement fee shall be $250 for a second

121 reinstatement and $500 for each subsequent reinstatement during

122 the 3-year period following a first reinstatement. Any person

123 reinstating his or her insurance under this subsection shall

124 also secure noncancelable coverage as described in s. 324.025

125 and present to the appropriate person proof that the coverage is

126 in force on a form adopted by the department and maintain such

127 proof of coverage for 2 years. If a person does not have his or

128 her license and registration reinstated a second time within the

129 3-year period after his or her initial reinstatement, the

130 reinstatement fee shall be $150 for a first reinstatement after

131 that 3-year period. If a person's license and registration are

132 suspended pursuant to this section or s. 316.646, only one

133 reinstatement fee shall be paid to reinstate the license and the

134 registration. All fees shall be collected by the department at

135 the time of reinstatement. The department shall issue proper
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136 receipts for such fees and shall promptly deposit those fees in

137 the Highway Safety Operating Trust Fund.

138 (5)(4) Any person presenting proof of insurance as

139 required in subsection (1) who knows that the insurance as

140 represented by such proof of insurance is not currently in force

141 is guilty of a misdemeanor of the first degree, punishable as

142 provided in s. 775.082 or s. 775.083.

143 Section 2. Paragraphs (a) and (d) of subsection (5) of

144 section 320.02, Florida Statutes, are amended to read:

145 320.02 Registration required; application for

146 registration; forms.--

147 (5)(a) Proof that personal injury protection benefits have

148 been purchased when required under s. 627.733, that property

149 damage liability coverage has been purchased as required under

150 s. 324.022, and that combined bodily liability insurance and

151 property damage liability insurance have been purchased when

152 required under s. 627.7415 shall be provided in the manner

153 prescribed by law by the applicant at the time of application

154 for registration of any motor vehicle owned as defined in s.

155 627.732. Proof that insurance coverage has been purchased as

156 required by s. 324.025 shall be provided in the manner

157 prescribed by law by the applicant at the time of application

158 for registration for a motorcycle as defined in s. 316.003. The

159 issuing agent shall refuse to issue registration if such proof

160 of purchase is not provided. Insurers shall furnish uniform

161 proof-of-purchase cards in a form prescribed by the department

162 and shall include the name of the insured's insurance company,

163 the coverage identification number, the make, year, and vehicle
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164 identification number of the vehicle insured. The card shall

165 contain a statement notifying the applicant of the penalty

166 specified in s. 316.646(5)(4). The card or insurance policy,

167 insurance policy binder, or certificate of insurance or a

168 photocopy of any of these; an affidavit containing the name of

169 the insured's insurance company, the insured's policy number,

170 and the make and year of the vehicle insured; or such other

171 proof as may be prescribed by the department shall constitute

172 sufficient proof of purchase. If an affidavit is provided as

173 proof, it shall be in substantially the following form:

174

175 Under penalty of perjury, I (Name of insured) do hereby

176 certify that I have (Personal Injury Protection, Property

177 Damage Liability, and, when required, Bodily Injury Liability)

178 Insurance currently in effect with (Name of insurance company)

179 under (policy number) covering (make, year, and vehicle

180 identification number of vehicle) . (Signature of Insured)

181

182 Such affidavit shall include the following warning:

183

184 WARNING: GIVING FALSE INFORMATION IN ORDER TO OBTAIN A VEHICLE

185 REGISTRATION CERTIFICATE IS A CRIMINAL OFFENSE UNDER FLORIDA

186 LAW. ANYONE GIVING FALSE INFORMATION ON THIS AFFIDAVIT IS

187 SUBJECT TO PROSECUTION.

188

189 When an application is made through a licensed motor vehicle

190 dealer as required in s. 319.23, the original or a photostatic

191 copy of such card, insurance policy, insurance policy binder, or
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192 certificate of insurance or the original affidavit from the

193 insured shall be forwarded by the dealer to the tax collector of

194 the county or the department of Highway Safety and Motor

195 Vehicles for processing. By executing the aforesaid affidavit,

196 no licensed motor vehicle dealer will be liable in damages for

197 any inadequacy, insufficiency, or falsification of any statement

198 contained therein. A card shall also indicate the existence of

199 any bodily injury liability insurance voluntarily purchased.

200 (d) The verifying of proof of personal injury protection

201 insurance, proof of combined bodily liability insurance and

202 property damage liability insurance, or proof of financial

203 responsibility insurance and the issuance or failure to issue

204 the motor vehicle registration under the provisions of this

205 chapter may not be construed in any court as a warranty of the

206 reliability or accuracy of the evidence of such proof. Neither

207 the department nor any tax collector is liable in damages for

208 any inadequacy, insufficiency, falsification, or unauthorized

209 modification of any item of the proof of personal injury

210 protection insurance, proof of combined bodily liability

211 insurance and property damage liability insurance, or proof of

212 financial responsibility insurance or motorcycle insurance

213 required by s. 324.025 either prior to, during, or subsequent to

214 the verification of the proof. The issuance of a motor vehicle

215 registration does not constitute prima facie evidence or a

216 presumption of insurance coverage.

217 Section 3. Section 324.025, Florida Statutes, is created

218 to read:

219 324.025 Motorcycles; requirement for insurance coverage.--
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220 (1)(a) Every owner or registrant of a motorcycle as

221 defined in s. 316.003, required to be registered and licensed in

222 this state, who is at least age 16 but younger than age 21,

223 shall maintain security by:

224 1. Maintaining a policy of insurance from an authorized

225 insurer providing:

226 a. Property damage coverage as required by s. 324.022; and

227 b. Medical payments coverage providing a medical payments

228 benefit of $10,000 as set forth in s. 627.7441; or

229 2. Furnishing proof of financial responsibility pursuant

230 to s. 324.031(2), (3), or (4) and approved by the department as

231 affording security equivalent to that afforded by a policy of

232 insurance as provided in subparagraph 1.

233 (b) With respect to a policy of insurance, the named

234 insured may elect a deductible as specified in s. 627.7441 to

235 apply to the named insured alone or to the named insured and

236 dependent relatives residing in the same household but may not

237 elect a deductible or modified coverage to apply to any other

238 person covered under the policy.

239 (2) An owner of a motorcycle with respect to which

240 security is required by this section who fails to have such

241 security in effect at the time of an accident is personally

242 liable for the payment of benefits under this section. With

243 respect to such benefits, such an owner has all of the rights

244 and obligations of an insurer.

245 (3) The department may adopt rules pursuant to ss.

246 120.536(1) and 120.54 necessary to implement this section.
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247 Section 4. Subsections (1) and (3) of section 627.06501,

248 Florida Statutes, are amended to read:

249 627.06501 Insurance discounts for certain persons

250 completing driver improvement course.--

251 (1) Any rate, rating schedule, or rating manual for the

252 liability, personal injury protection, and collision coverages

253 of a motor vehicle insurance policy filed with the office may

254 provide for a minimum of 2 percent, not to exceed 15 percent,

255 reduction in premiums an appropriate reduction in premium

256 charges as to such coverages when the principal operator on the

257 covered vehicle has successfully completed a driver improvement

258 course approved and certified by the Department of Highway

259 Safety and Motor Vehicles which is effective in reducing crash

260 or violation rates, or both, as determined pursuant to s.

261 318.1451(5). Any discount, not to exceed 10 percent, used by an

262 insurer is presumed to be appropriate unless credible data

263 demonstrates otherwise.

264 (3) The organization offering the course shall, upon a

265 person's successful completion of the course, issue the person a

266 certificate that the person may use to qualify for the premium

267 discount authorized by this section. The Department of Highway

268 Safety and Motor Vehicles shall require each person completing

269 the course for the purposes of this section to pass a written

270 test given by the organization to evaluate the person's

271 knowledge of the content of the course.

272 Section 5. Subsection (6) and paragraph (f) of subsection

273 (11) of section 627.736, Florida Statutes, are amended, and

274 subsections (14) and (15) are added to that section, to read:
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275 627.736 Required personal injury protection benefits;

276 exclusions; priority; claims.--

277 (6) REQUEST FOR PATIENT DIAGNOSTIC AND TREATMENT RECORDS

278 AND INFORMATION DISCOVERY OF FACTS ABOUT AN INJURED PERSON;

279 DISPUTES.--

280 (a) Every employer shall, if a request is made by an

281 insurer providing personal injury protection benefits under ss.

282 627.730-627.7405 against whom a claim has been made, furnish

283 forthwith, in a form approved by the office, a sworn statement

284 of the earnings, since the time of the bodily injury and for a

285 reasonable period before the injury, of the person upon whose

286 injury the claim is based.

287 (b) Every physician, hospital, clinic, or other medical

288 institution providing, before or after bodily injury upon which

289 a claim for personal injury protection insurance benefits is

290 based, any products, services, or accommodations in relation to

291 that or any other injury, or in relation to a condition claimed

292 to be connected with that or any other injury, shall, if

293 requested to do so by the insurer against whom the claim has

294 been made, furnish forthwith a written report of the history,

295 condition, treatment, dates, and costs of such treatment of the

296 injured person and why the items identified by the insurer were

297 reasonable in amount and medically necessary, together with a

298 sworn statement that the treatment or services rendered were

299 reasonable and necessary with respect to the bodily injury

300 sustained and identifying which portion of the expenses for such

301 treatment or services was incurred as a result of such bodily

302 injury, and produce forthwith, and permit the inspection and
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303 copying of, his or her or its records regarding such history,

304 condition, treatment, dates, and costs of treatment; provided

305 that this shall not limit the introduction of evidence at trial.

306 Such sworn statement shall read as follows: "Under penalty of

307 perjury, I declare that I have read the foregoing, and the facts

308 alleged are true, to the best of my knowledge and belief." No

309 cause of action for violation of the physician-patient privilege

310 or invasion of the right of privacy shall be permitted against

311 any physician, hospital, clinic, or other medical institution

312 complying with the provisions of this section. The person

313 requesting such records and such sworn statement shall pay all

314 reasonable costs connected therewith. If an insurer makes a

315 written request for documentation or information under this

316 paragraph within 30 days after having received notice of the

317 amount of a covered loss under paragraph (4)(a), the amount or

318 the partial amount which is the subject of the insurer's inquiry

319 shall become overdue if the insurer does not pay in accordance

320 with paragraph (4)(b) or within 10 days after the insurer's

321 receipt of the requested documentation or information, whichever

322 occurs later. For purposes of this paragraph, the term "receipt"

323 includes, but is not limited to, inspection and copying pursuant

324 to this paragraph. Any insurer that requests documentation or

325 information pertaining to reasonableness of charges or medical

326 necessity under this paragraph without a reasonable basis for

327 such requests as a general business practice is engaging in an

328 unfair trade practice under the insurance code.

329 (c) In the event of any dispute regarding an insurer's

330 right to request patient diagnostic or treatment information
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331 discovery of facts under this section, the insurer may petition

332 a court of competent jurisdiction to enter an order permitting

333 such request for patient diagnostic or treatment information

334 discovery. The order may be made only on motion for good cause

335 shown and upon notice to all persons having an interest, and it

336 shall specify the time, place, manner, conditions, and scope of

337 the request for patient diagnostic or treatment information

338 discovery. Such court may, in order to protect against

339 annoyance, embarrassment, or oppression, as justice requires,

340 enter an order refusing the request for patient diagnostic or

341 treatment information discovery or specifying conditions of the

342 request for patient diagnostic or treatment information

343 discovery and may order payments of costs and expenses of the

344 proceeding, including reasonable fees for the appearance of

345 attorneys at the proceedings, as justice requires.

346 (d) The injured person shall be furnished, upon request, a

347 copy of all information obtained by the insurer under the

348 provisions of this section, and shall pay a reasonable charge,

349 if required by the insurer.

350 (e) Notice to an insurer of the existence of a claim shall

351 not be unreasonably withheld by an insured.

352 (11) DEMAND LETTER.--

353 (f) Any insurer making a general business practice of not

354 paying valid claims until receipt of the notice required by this

355 subsection is engaging in an unfair trade practice under the

356 insurance code and shall be liable for damages in the amount of

357 three times the amount of benefits due or recovered resulting

358 from failing to pay the claims until receiving the demand letter
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359 notices under this subsection. Any attorney who successfully

360 prosecutes an action based upon an insurer's general business

361 practice of not paying valid claims until receipt of the notice

362 required by this subsection may be awarded a lodestar multiplier

363 at the time that the court awards attorney's fees. The office

364 shall investigate and initiate actions for any violation of this

365 paragraph. The office may:

366 1. Administer oaths and affirmations.

367 2. Subpoena witnesses and documents.

368 3. Collect evidence for possible use in civil, criminal,

369 or administrative proceedings.

370 4. Refer findings to appropriate criminal justice agencies

371 for prosecution.

372 5. Seek all other civil remedies provided by law.

373 (14) EMERGENCY SERVICES AND CARE.--In addition to the

374 medical benefits contained in paragraph (1)(a), additional

375 benefits of up to $10,000 are available for ambulance transport

376 and treatment, emergency services and care as defined in s.

377 395.002(10), or inpatient services, provided in a hospital and

378 by physicians in an emergency department or trauma center or

379 inpatient departments when such services are continually

380 rendered as a result of an admission through the emergency

381 department or trauma center. The additional benefit for

382 emergency services and care must be rendered to the named

383 insured, the named insured's spouse, parents by blood or

384 marriage, stepparents and stepchildren, and children, natural or

385 adopted, who reside in the same household. Only emergency

386 services and care, necessary inpatient services following
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387 admission through the emergency department or trauma center, or

388 transport and treatment rendered by an ambulance provider

389 licensed under part III of chapter 401 may be paid from the

390 additional benefit. The additional benefit may only be used when

391 such emergency services and care are initiated or rendered

392 within 48 hours after the motor vehicle accident. All such bills

393 shall be submitted on a UB 92 or a CMS 1500 form or their

394 approved successor forms.

395 (15) ATTORNEY'S FEES.--With respect to any dispute under

396 ss. 627.730-627.7405 between the insured and the insurer or

397 between an assignee of an insured's rights and the insurer, s.

398 627.428 shall apply. A contingency risk multiplier may not be

399 applied to any attorney's fee award in any dispute under ss.

400 627.730-627.7405, except as permitted in paragraph (11)(f).

401 Section 6. Subsection (1) of section 627.7401, Florida

402 Statutes, is amended to read:

403 627.7401 Notification of insured's rights.--

404 (1) The commission, by rule, shall adopt a form for the

405 notification of insureds of their right to receive personal

406 injury protection benefits under the Florida Motor Vehicle No-

407 Fault Law. Such notice shall:

408 (a) Include a description of the benefits provided by

409 personal injury protection, including, but not limited to, the

410 specific types of services for which medical benefits are paid,

411 disability benefits, death benefits, significant exclusions from

412 and limitations on personal injury protection benefits, when

413 payments are due, how benefits are coordinated with other

414 insurance benefits that the insured may have, penalties and
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415 interest that may be imposed on insurers for failure to make

416 timely payments of benefits, and rights of parties regarding

417 disputes as to benefits.

418 (b) Notify the insured that:

419 1. Pursuant to s. 626.9892, the department may pay rewards

420 of up to $25,000 to persons providing information leading to the

421 arrest and conviction of persons committing crimes investigated

422 by the Division of Insurance Fraud arising from violations of s.

423 440.105, s. 624.15, s. 626.9541, s. 626.989, or s. 817.234.

424 2. Solicitation of a person injured in a motor vehicle

425 crash for purposes of filing personal injury protection or tort

426 claims could be a violation of s. 817.234, s. 817.505, or the

427 rules regulating The Florida Bar and should be immediately

428 reported to the Division of Insurance Fraud if such conduct has

429 taken place.

430 Section 7. Section 627.7441, Florida Statutes, is created

431 to read:

432 627.7441 Motorcycles; medical payments coverage.--

433 (1) Each insurer authorized to write motor vehicle

434 insurance in this state shall make motorcycle coverage that

435 meets the security requirements of s. 324.025 available through

436 normal marketing channels. Insurers may not require that

437 additional or collateral coverage be purchased in addition to

438 the required security. An insurer writing motor vehicle

439 liability coverage in this state that fails to comply with this

440 availability requirement as a general business practice is

441 deemed to have violated part IX of chapter 626, and such

442 violation shall constitute an unfair method of competition or an
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443 unfair or deceptive act or practice involving the business of

444 insurance. Any insurer committing such violation is subject to

445 the penalties provided in that part and other penalties provided

446 elsewhere in the insurance code.

447 (2) Any policy of insurance represented or sold as

448 providing the security required under this section is deemed to

449 provide insurance for the payment of the required benefits.

450 (3) Upon the issuance of a new policy of insurance or the

451 renewal of an existing policy of insurance, an insurer shall

452 offer to each applicant or policyholder deductibles meeting the

453 requirements of s. 324.025 in amounts of $250, $500, and $1,000.

454 The deductible amount must be applied to 100 percent of the

455 expenses and losses described in this section. After the

456 deductible is met, each insured is eligible to receive up to

457 $10,000 in total benefits as provided by the policy. Each

458 election made by the named insured under this subsection shall

459 result in an appropriate reduction of premium associated with

460 that election.

461 (4)(a) For the purposes of this section, the term "medical

462 payments coverage" means coverage of the usual and customary

463 charge for reasonable and necessary expenses incurred within 3

464 years after the date of an accident involving the covered

465 motorcycle for medical and funeral services because of bodily

466 injury sustained by an injured person or death caused by an

467 accident arising out of the ownership, maintenance, or use of

468 the motorcycle or a trailer, sidecar, or other device attached

469 to the motorcycle.
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470 (b) Subject to paragraph (c), covered persons include the

471 operator or any other person occupying the motorcycle or a

472 sidecar or trailer attached to the motorcycle.

473 (c) Covered persons also include any person at least age

474 16 but younger than age 21 and may, if coverage is available

475 from the insurer and if purchased by the owner or registrant of

476 the motorcycle, include all persons over the age of 20.

477 (5) The Florida Automobile Joint Underwriting Association

478 shall make the coverage required under this section available to

479 any motorcycle owner or registrant who is in good faith entitled

480 to, but unable to, procure the security from an authorized

481 insurer.

482 (6) The commission may adopt rules pursuant to ss.

483 120.536(1) and 120.54 necessary to implement this section.

484 Section 8. Subsection (2) of section 316.068, Florida

485 Statutes, is amended to read:

486 316.068 Crash report forms.--

487 (2) Every crash report required to be made in writing must

488 be made on the appropriate form approved by the department and

489 must contain all the information required in the report,

490 including therein:

491 (a) The date, time, and location of the crash.

492 (b) A description of the vehicles involved.

493 (c) The names and addresses of the parties involved.

494 (d) The names and addresses of all drivers and passengers

495 in the vehicles involved.

496 (e) The names and addresses of witnesses.
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497 (f) The name, badge number, and law enforcement agency of

498 the officer investigating the crash.

499 (g) The names of the insurance companies for the

500 respective parties involved in the crash,

501

502 unless not available. The absence of information in such written

503 crash reports regarding the existence of passengers in the

504 vehicles involved in the crash constitutes a rebuttable

505 presumption that no such passengers were involved in the

506 reported crash. Notwithstanding any other provisions of this

507 section, a crash report produced electronically by a law

508 enforcement officer must, at a minimum, contain the same

509 information as is called for on those forms approved by the

510 department.

511 Section 9. Subsection (8) of section 322.21, Florida

512 Statutes, is amended to read:

513 322.21 License fees; procedure for handling and collecting

514 fees.--

515 (8) Any person who applies for reinstatement following the

516 suspension or revocation of the person's driver's license shall

517 pay a service fee of $35 following a suspension, and $60

518 following a revocation, which is in addition to the fee for a

519 license. Any person who applies for reinstatement of a

520 commercial driver's license following the disqualification of

521 the person's privilege to operate a commercial motor vehicle

522 shall pay a service fee of $60, which is in addition to the fee

523 for a license. The department shall collect all of these fees at

524 the time of reinstatement. The department shall issue proper
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525 receipts for such fees and shall promptly transmit all funds

526 received by it as follows:

527 (a) Of the $35 fee received from a licensee for

528 reinstatement following a suspension, the department shall

529 deposit $15 in the General Revenue Fund and $20 in the Highway

530 Safety Operating Trust Fund.

531 (b) Of the $60 fee received from a licensee for

532 reinstatement following a revocation or disqualification, the

533 department shall deposit $35 in the General Revenue Fund and $25

534 in the Highway Safety Operating Trust Fund.

535

536 If the revocation or suspension of the driver's license was for

537 a violation of s. 316.193, or for refusal to submit to a lawful

538 breath, blood, or urine test, an additional fee of $115 must be

539 charged. However, only one $115 fee may be collected from one

540 person convicted of violations arising out of the same incident.

541 The department shall collect the $115 fee and deposit the fee

542 into the Highway Safety Operating Trust Fund at the time of

543 reinstatement of the person's driver's license, but the fee may

544 not be collected if the suspension or revocation is overturned.

545 If the revocation or suspension of the driver's license was for

546 a conviction for a violation of s. 817.234(8) or (9), an

547 additional fee of $180 is imposed for each such offense. The

548 department shall collect and deposit the additional fee into the

549 Highway Safety Operating Trust Fund at the time of reinstatement

550 of the person's driver's license.

551 Section 10. Subsection (9) is added to section 322.26,

552 Florida Statutes, to read:
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553 322.26 Mandatory revocation of license by department.--The

554 department shall forthwith revoke the license or driving

555 privilege of any person upon receiving a record of such person's

556 conviction of any of the following offenses:

557 (9) Conviction in any court having jurisdiction over

558 offenses committed under s. 817.234(8) or (9).

559 Section 11. Paragraph (c) of subsection (8) and subsection

560 (9) of section 817.234, Florida Statutes, are amended to read:

561 817.234 False and fraudulent insurance claims.--

562 (8)

563 (c) A lawyer, health care practitioner as defined in s.

564 456.001, or owner or medical director of a clinic required to be

565 licensed pursuant to s. 400.9905 may not, at any time after 60

566 days have elapsed from the occurrence of a motor vehicle

567 accident, solicit or cause to be solicited any business from a

568 person involved in a motor vehicle accident by means of in

569 person or telephone contact at the person's residence or office

570 or at any other telephone number, for the purpose of making

571 motor vehicle tort claims or claims for personal injury

572 protection benefits required by s. 627.736. Any person who

573 violates this paragraph commits a felony of the third degree,

574 punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

575 (9) A person may not organize, plan, or knowingly

576 participate in an intentional motor vehicle crash or a scheme to

577 create documentation of a motor vehicle crash that did not occur

578 for the purpose of making motor vehicle tort claims or claims

579 for personal injury protection benefits as required by s.

580 627.736. Any person who violates this subsection commits a
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581 felony of the second degree, punishable as provided in s.

582 775.082, s. 775.083, or s. 775.084. A person who is convicted of

583 a violation of this subsection shall be sentenced to a minimum

584 term of imprisonment of 2 years.

585 Section 12. Section 817.2361, Florida Statutes, is amended

586 to read:

587 817.2361 False or fraudulent proof of motor vehicle

588 insurance card.--Any person who, with intent to deceive any

589 other person, creates, markets, or presents a false or

590 fraudulent proof of motor vehicle insurance card commits a

591 felony of the third degree, punishable as provided in s.

592 775.082, s. 775.083, or s. 775.084.

593 Section 13. Section 19 of chapter 2003-411, Laws of

594 Florida, is amended to read:

595 Section 19. (1) Effective October 1, 2012 2007, sections

596 627.730, 627.731, 627.732, 627.733, 627.734, 627.736, 627.737,

597 627.739, 627.7401, 627.7403, and 627.7405, Florida Statutes,

598 constituting the Florida Motor Vehicle No-Fault Law, are

599 repealed, unless reenacted by the Legislature during the 2011

600 2006 Regular Session and such reenactment becomes law to take

601 effect for policies issued or renewed on or after October 1,

602 2011 2006.

603 (2) Insurers are authorized to provide, in all policies

604 issued or renewed after October 1, 2011 2006, that such policies

605 may terminate on or after October 1, 2012 2007, as provided in

606 subsection (1).

607 Section 14. This act shall take effect October 1, 2006.
